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EASTER TERM, 43 GEO. III. 


FIRST SITTING IN TERM AT GUILDHALL. 


Sfuiuiier against Eldeuton, one. Sic. 

f IMIIS was an action of assumpsit for money paid, kid out, 
and expended, with the usual money counts. 

Plea of Non-assumpsit. 

The plaintiff in the action was an auctioneer; and the action 
was brought to recover from the defendant the sum of 7 Bl. under 
the following circumstances :—The defendant had employed the 
plaintiff to sell an estate. The plaintiff accordingly put it up to 
sale, and it was knocked down to a purchaser; but after it had 
been so sold, it was objected to by the purchaser, on the grounds 
of a defect in the title. The defendant insisted that it was a 
goad title; and that the buyer should complete his purchase. 
Upon which an action was brought by the purchaser, who re¬ 
fused to complete * his purchase, to recover back the deposit 
against the auctioneer, the plaintiff in this cause. 

When the action was commenced against Spurrier, the plain¬ 
tiff he gave notice of it to the defendant; and required him to 
defend the action. The defendant Elderton, declined to do it. 
Upon which the plaintiff paid back the money he had received as 
a deposit, without further contest; and also the costs of the 
action, and those of his own attorney, “together with the excise 
duty charged on the sale, and interest on it from the time of the 
Vol. V. B sale: 


Where an 
auctioneer has 
sold an estate, 
the titlu of 
which being 
objected to, 
and he refus¬ 
ing to return 
the deposit, an 
action is 
brought, in 
which lie 
afterwards 
pays the costs, 
the auctioneer 
cannotrecover 
these costs 
against the 
principal in an 
action for 
money paid to 
his use; lie 
must declare 
specially. 
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sale: and this action was brought to recover those several sums 
so paid. 

The other parts of the case being proved, the counsel for the 
plaintiff were proceeding to examine as to the expenses of the 
suit, which had been instituted against the plaintiff Spurrier, to 
recover the deposit. 

ErsJcine, for the defendant, objected to it: That under the 
declaration in this action, the plaintiff could not go into any evi¬ 
dence to entitle him to recover that demand. The action was for 
money paid, laid out, and expended for the defendant’s use. To 
•entitle him so to recover, it should appear to be clearly money 
so paid, laid, and expended; anil not be matter of doubtful 
liability or special agreement. If it was either, the plaintiff 
should have had a special count adapted to his case. 

Gibbs, for thb plaintiff contended, That the defendant hav¬ 
ing employed the plaintiff to sell upon an invalid title, had, by 
putting it up to sale, subjected himself to the action, the ex¬ 
penses of which had been incurred in defending that title; and 
it was therefore money paid to the defendant’s use, and the 
plaintiff entitled to recover it. 

It was ruled by Lord Eixenborough, That the money paid 
on account of the costs in the cause, could not be recovered in 
this form of action, which was for money paid only; and to re¬ 
cover on the general count, it should appear clearly to be 
money actually und necessarily paid to the party’s use: That 
there should have been a special couiff inasmuch as the right to 
these costs by the plaintiff was not so apparent. The plaintiff 
might have defended the action of Ins own wrong, and without 
any authority from the defendant. If he had done so, he would 
not be entitled to call upon his principal to pay the costs, as they 
were incurred without his consent. If the plaintiff had declared 
specially, the defendant would then have had notice of tlv'se 
points; and he would have had the plaintiff’s claim on the record, 
and have been prepared to contest it, which, under the present 
declaration, he could not be prepared to do. But, he was of 
opinion, the plain till' might recover for the money actually paid 
on the other accounts. 

Gibbs and Barrow for the plaintiff. 

ErsJcine and Hughes for the defendant. 


SECOND 
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SECOND SITTING IN TERM IN THE COMMON 1803. 

PLEAS. - 


Doe ex ilcm. Hjndly against Rickauby. 


1 IS was an action of ejectment, to recover possession of 
Pi' emises situate in Old Gravel Lane , in the county of 
Middlesex. 

The plaintiff grounded his right to recover possession of the 
premises mentioned in the declaration, upon a right of entry 
given by a covenant in a lease, which had been made by Mary 
Ilindly to the defendant llickarby. 

The covenant was, That the defendant lliclearby, the lessee, 
should not assign or underlet the premises* demised; and the 
lessor of the plaintiff relied on the defendant having underlet the 
premises in question to a person of the name of Luthman. 

The evidence to prove the breach by underletting, given on 
the part of the plaintiff was. That after the house had been for 
some time empty, a Mrs. Luthman had taken possession of it, 
and appeared as the tenant of it. A witness went to the house, 
which was then inhabited by Mrs. Luthman : he asked her how 
she came there, and by whom she had been let into possession of 
the house, and whether she was tenant to Mr. llickarby and 
was about to give Mrs. Luthman's reply, when 

Shepherd, Serjt. objected to the evidence: That what Mrs. 
Luthman had said was not evidence against lliclearby: That 
Mrs. Luthman ought herself to be called, to prove in what rela¬ 
tion she stood to llickarby, as to the possession: That she might 
liaft: been put in there us servant to Mr. llickarby, which would 
not have been an underletting sufficient to create a forfeiture. 

Lord Ai.vanlky. If she is there in the character of a servant, 
why don’t you prove it? The covenant is, that llickarby shall 
not assign or underlet. The landlord finds a person in posses¬ 
sion acting and appearing as the tenant; if she is so, there has 
been an underletting; and I am of opinion, that the declarations 
of the person found in the house is evidence. The only difficulty 
that could occur against the plaintiff wjjp, to see whether Mrs. 
Luthman was found in the house, either as servant to llickarby, 
or perhaps let in as a matter of favour and kindness: in either of 

B 2 which 


Where there 
is a right of 
entry given for 
an assigningor 
underletting, 
if a person is 
found in the 
premises, ap¬ 
pearing as the 
tenant, it is 
primd facie 
evidence of an 
underletting 
sufficient to 
call upon die 
defendant to 
shew in what 
character such 
person was in 
possession, as 
tenant or as 
servant to die 
lessee. » 


[ 5 ] 
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Though a 
ship, when 
she sails on a 
voyage, is not 
seaworthy, 
and after part 
of tile voyage 
is performed 
she is forced 
into port, and 
compelled to 
abandon the 
voyage, that 
does not en¬ 
title the sailors 
to recover 
wages for any 
part of the 
voyage. 
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which cases there would be no breach of the covenant; but it 
was lawful for the plaintiff to inquire of tlie party whom he found 
in the house, in what way she occupied it,* and if she said she 
rented it, and her occupation appeared as tenant of the house, I 
hold that it was sufficient for the lessor of the plaintiff to rely on 
it as a breach of the covenant, to entitle him to call on the de¬ 
fendant to shew in what character she in fact did occupy it; il 
not as tenant to tlie defendant, but in some other character. 

Verdict for the plaintiff. 

Best, Serjt. and Espinasse for the plaintiff. 

SIupheld, Serjt. for the defendant. 


SITTING-DAY AFTER TERM IN TIIE KING’S 

BENCH. 


Taken against Thom. 


A SSUMPSIT for seaman’s wages. 

Plea of Non-assumpsit. 

The defendant was the owner of a ship, living at Liverpool; 
and had hired the plaintiff to proceed as mate on board the ship, 
on a voyage to Philadelphia. The ship sailed on the voyage, 
but was under the necessity of putting into Carl , not from any 
uncommon badness of the weather, but from the circumstance of 
the want of seaworthiness in the ship; which, on inspection, 
was found not to be capable of repairs; so that she was con¬ 
demned and sold, and the voyage abandoned. 

Erskinc, for the plaintiff admitted that, in common cases, 
freight was the mother of wages; and that if the ship was Aost, 
the sailor had no claim : hut he contended, that that was the 
case where the ship was seaworthy, when she sailed on her 
voyage, and, unless prevented by the common casualties of the 
sett, could htivc completed her voyage, and the seaman earned 
his wages. The owner, by sending out a ship incapable of 
performing the voyage, could not defeat the plaintiff’s claim to 
wages where he had been willing to serve, and where the voyage 
was lost and defeated by reason of the defendant’s own default, 
and not through any fifult of the plaintiff. 

Lord Ellemuorough said. That the cases had never made the 
distinction contended for by Mr. Erskine. The rule of law was 

general. 
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general. 'The ship must perform her voyage to entitle the 
seaman to recover; and if the owner sent her out under such 
circumstances as were stated, it should be the object of a special 
action on the case : but he was of opinion. That the sailor could 
not, on the ground stated, recover his wages. 

The plaintiff' afterwards proved. That after the vessel was 
found not to be in a capacity to proceed on the voyage, he was 
ordered to remain on board until she underwent some repair; 
which he did, and for which he claimed wages. 

Lord Eixf.nborough ruled, That this being a new contract,, 
the plaintiff was entitled to recover on that account, as for work 
and labour. 

Verdict for the plaintiff'. 

Krskinc and Marryal for the plaintiff'. 

Wiglcy lor the defendant. 


1803. 


Eaken 

against 

Thom. 


SITTING-DAY AFTER TERM IN THE COMMON [ 8 ] 

FLEAS. 


Turner against Eyles. 


May 26 th. 


^TM IIS was an action of debt against the defendant, as warden 
* of the Fleet, to recover a sum of 1002/. the amount of a 
judgment recovered at the suit of the plaintiff, against one 
Thomas Johnstone, who had been charged in execution; and, by 
the defendant, permitted to escape. 

The declaration, in the usual form, staled the judgment and 
several writs of execution issued against Johnstone , and a capias 
ait satisfaciendum directed to the sheriff of Middlesex s by virtue 
of which writ the sheriff took Johnstone , and kept and detained 
him in prison; until afterwards Johnstone, by virtue of a writ of 
habeas corpus cum causa, before then sued out of the court of our 
said Lord the King, before the King himself, against the said 
Thomas Johnstone, directed to the said sheriff and returnable 


An averment 
of a writ, and 
return to this 
effect, “As 
by the said 
writ and re¬ 
turn thereon, 
now remain¬ 
ing in court, 
more fully ap¬ 
pears,” is not 
supported, un¬ 
less it has been 
filed, and an 
office-copy is 
offered in evi¬ 
dence. 


immediately after the said sheriff'’s receipt of the same, was, by 
the said sheriff' of Middlesex, in obedience to that writ, taken 


before the honourable Sir Souldcn Lawrence, at his chambers in 
Serjeants' Inn, Chancery Lane ; and in and by the return of the 
said writ of habeas corpus, the said Thomgs Johnstone was charged 
by virtue of the said writ of habeas corpus , by Charles Turner, 
with the said writ of capias ad satisfaciendum »• and therefore 

the 
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the said Thomas Johnstone was thereupon committed by the said 
Sir Soulden Laxvrence to the custody of the Marshal of the Mar- 
shalsca of the Court of our said Lord the King; there to remain 
until he should have satisfied the said Charles Turner (the plain¬ 
tiff) the said debt and damages aforesaid, in the said writ of 
capias ad satisfaciendum mentioned, as by the sail! writ of habeas 
corpus , and the return thereof, and tin* said commitment thereon, 
note remaining in the said Court more fully appears. 

The plaintiff's counsel called the Marshal of" tin? King's Bench 
prison. He produced the writ of habeas corpus referred to in 
the declaration, by which Johnstone hud been committed to his 
custody. Being asked, from whence he hud brought it ? he an¬ 
swered, From the King's Bench prison; anti where it was filed 
with the clerk oJ’»the papers. 

It was then objected, by the defendant’s counsel, that the evi¬ 
dence offered was not legal; neither ditl it support t he allegation 
in the declaration : That the averment in the declaration was of 
a record. It stated the habeas corpus return and commitment as 
remaining in the Court of our said Lord the King: that was 
stating it as affiled of record. When so stated, it should come 
out of the place from where the records of the Court proceed. 

1 he habeas should have been filed, and an office-copy offered in 
evidence; I hat by a rule of the Court of King's Bench, every 
committitur was necessary to be entered on the roll; so that it 
should appear that Johnstone was legally in custody, which would 
appear by such committitur: That it was necessary for the plain¬ 
tiff to have made this averment; and cited Wightman v. Mullins, 

2 Strange, 122G. 

It was answered by the plaintiff’s counsel. That this was an 
immaterial averment, and therefore not necessary to be proved: 
lhat it never had been the practice to file writs of habeas corpus, 
nor was there any place for filing such writs; they were the au¬ 
thority by which the Marshal held the person in custody, and 
his authority for removing the prisoner from one custody to ano¬ 
ther, without subjecting fiim to an escape : That the form of 
them shewed that they were not to be returned. Other writs 
were returnable « Before us at Westminster,” or “ Wherever we 
shall be in lungland; but writs of habeas corpus were to bring 
the body before a Judge of the Court, and returnable before the 
Lord Chief Justice; so that in fact it was not an act of the Court, 
but of a single J udge out of Court. 

JLoi d Ai.VANi.Ey was of opinion. That the evidence did not 

support 
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support the allegation in the declaration; and nonsuited tlic 1803. 

plaintiff. - 

Vaughan , Scrjt. Bayley, Setjt. and Espinasse for the plaintiff. 

Shepherd j Serjt. and Lawes for the defendant. 

Vide 3 Bos. and Pull. 456, where the point here ruled was confirmed. 


SITTINGS AFTER TERM IN THE KING’S BENCH. [ 11 ] 


Berkley against Walmsley. 

PTMIIS was an action of debt, on the stnt. 12th of Ann for 
usury. 

The declaration was in the common form, stating the usury 
in taking above legal interest for the forbearing and giving day 
of payment on a loan of 29/. 5s. from the 20tli of August to the 
7th of September. 

The circumstances of the case were these: A bill of exchange 
was drawn by persons of the name of Messrs. Uawkes , on the 
defendant Walmsley for 30/. in their own favour, two months 
after date. It was by them indorsed over, and had come by in¬ 
dorsement into the hands of a Mr. M. Cutler; and became due 
on the 7th of September. 

When it was in Mr. Cutler's possession, he sent it to Walmsley , 
the defendant, for his acceptance, by a person of the name of Jupp ; 
he applied to Walmsley for his acceptance, on the 19th of August. 
Walmsley said, “ The bill has some time to run; if you will let 
me deduct the discount, I’ll let you have the money now.” Jupp 
said, He could then give no answer; but would communicate it 
to Cutler. He did so; and Cutler agreed to take it. The legal 
interest for the time the bill had to run, was Is. 6 d. only. Jupp 
brought it back to the defendant; who then said. He would 
have (id. in the pound for giving the money. Jupp told him. 
He woidd take what he thought right; and he accordingly de¬ 
ducted 13s. and paid over 29/. 5s. the remainder of the 30/. 

Gibbs , for the defendant, objected: That this evidence did not 
support the declaration for usury; and that the plaintiff' should 
be called: That to constitute usury, there must be a loan of 
money, which necessarily carried with it the idea of a party lend¬ 
ing it, and having a right to call for a repayment. In this case 
there was ho loan by Walmsley: he could never read thjs money. 

it 


May 27th. 

If a person, 
upon whom a 
bill is drawn, 
and which has 
some time to 
run, gives the 
amount of the 
bill to the 
holder, de¬ 
ducting from 
it a sum more 
than the legal 
interest forthc 
time the bill 
had to run, it 
is not usury. 


[ 12 ] 
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In an action 
for words im¬ 
puting disho¬ 
nesty and bad 
conduct to a 
servant, by 
which she has 
lost a place, 
evidenced an¬ 
tecedent good 
conduct is ad¬ 
missible. 


nbove five per cent, constituted usury, however disguised : That 
Cutler not being entitled to the money until the 7th of Septan- 
ber ; if he received it before that time, he was a debtor: arid it 
was, quasi, a loan from Walmslry to him: That the offence of 
vwivjvy consisted in tire taking of interest exceeding five j>cr cent.: 
That by advancing the amount of the bill ten days Iteforc it was 
due, the defendant had received 13s. for the use of 29/. 5s. from 
the 28th of August to the 7th of September, which was clearly 
usurious, and which might be made a cloak for ustiry ; as a 
parly who was about to lend money might do it, by having a bill 
drawn upon himSelfj and discounting Iris own bill at a usurious 
interest for the advance of the money. 

Lord Ei.i.enuokough at first inclined to hold it to be usuri- 
ous, insomuch as the defendant had taken in discounting this bill 
above five per cent.; but his Lordship afterwards was of opinion, 
that it was not a loan of money sufficient to ground usury on it; 
and nonsuited the plaintiff^ with liberty to move the Court to 
set the nonsuit aside. 

Cl arrow and Espinassc for the plaintiff’. 

Gibbs and Symonds lbr the defendant. 

In the next term the Court of King's Bench was moved to set 
aside the nonsuit, but the Court concurred in opinion with the 
Lord Chief Justice. See t East's Reports, 55. 


SITTINGS AFTER TERM AT GUILDHALL, IN THE 
COMMON FLEAS. 


King against Waring ct Ux. 


r T' , UIS was an action lor slanderous words, with a count for a 
■A libel, charged to have been written by the defendant’s wife. 

Flea of Not Guilty. 

The words of the libel were stated in the declaration to have 
been spoken and written of the plaintiff' (who was a servant, and 
who had lived in the defendant’s service) as having been spoken 
falsely, scandalously, and maliciously, imputing to her dishonesty 
and misconduct, by which she had been prevented from getting 

a scr- 
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a service from a Mrs. Bosanquet , who would have hired her, and 
taken her into her service. 

The plaintiff having proved the words, called n witness, a per¬ 
son whom she had formerly lived with, to speak to her character 
while in his service. 

This was objected to by the defendant's counsel, as the matter 
in dispute was not what she.had been, but what was her charac¬ 
ter at the time of speaking the words. 

Lord Alvani.ey ruled. That the evidence was admissible: 
That where the words charged the party with a crime or conduct 
injurious to his reputation, it was allowable to receive evidence 
of an antecedently good character; general character was, in 
some respects, in issue. The words charged the plaintiff gene¬ 
rally with dishonesty and misconduct while in service; and he 
should receive therefore the evidence as it referred to the plain¬ 
tiff’s situation in life, in answer to the slander, with which the 


1803. 


King 

against 

Waring. 


defendant was charged. 

After the plaintiff had been discharged by the defendant, she 
Imd applied to a Mrs. Bosanquet to be hired; and referred her 
to the defendant, desiring Mrs. Bosanquet to send to the defen¬ 
dant for her character. Mrs. Bosanquet did write a letter to in¬ 
quire into the plaintiff’s character: in answer to which, Mrs. 
Waring wrote back the answer upon which the action was 
founded, as amounting to a libel. It stated her reasons for dis¬ 
charging the plaintiff, as a woman of improper conduct; but 
* which representation of the plaintiff was entirely without foun¬ 
dation. 

It was suggested. That this letter, which Mrs. Bosanquet had 
been prevailed upon to write, was procured by the plaintiff with 
a view of getting such a reply, she being well apprised of Mrs. 
Hearing's seutiment, and not as a fair inquiry after character: 
its admissibility was therefore, on that ground, objected to. 

Lord Alvani.ey. The question is, If, in consequence of the 
letter so written by the defendant, and which letter was false and 
unfounded, the plaintiff was prevented from getting a place? It 
has been decided, that giving a character to a servant, however 
injurious to them, yet if fairly given, would not sustain an action; 


Though a let- 
tcr, giving a 
raise character 
of a servant, 
may be the 
ground of an 
action, yet if 
written as an 
answertoa let- 
ter sent, not 
with a view of 
obtaining a 
character, but 
with an inten¬ 
tion of obtain¬ 
ing such an an¬ 
swer as should 
be the ground 
of an action, 
no action can 
be sustained. 

[ # 15 3 


but if the letter was procured by another letter, not written with 
a fair view of inquiring a character, but to procure an answer, 
upon which to ground an action for & libel, such evidence, I 
think, ought not to be admitted. 


This 
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1803. 

against 

WARING. 

[ 16 ] 

On an issue of 
non est factum 
to declare on 
bond, the an¬ 
swer of the de¬ 
fendant to a 
bill in equity, 
in which he 
admits the 
execution, is 
not sufficient, 
unless some 
account is giv¬ 
en of the sub¬ 
scribing wit¬ 
ness, and why 
helsnot Called; 
for if it cart be 
procured, he 
should prove 
the execution 
of the bond. 


This was not proved, atid the plaintiff had a verdict. 
Cockell , Serjt. and JVigley for the plaintiff. 

Betti Serjt. and Barrow for the defendant. 


t 17 ] 


Sir John Call, Bart, against Dunning. 

f-JpHlS was an action of debt on bond. 

A Plea of Non est factum. 

To prove the execution of the bond under issue, the plaintiff 
produced an answer in Chancery by the defendant, to a bill filed 
by the plaintiff for a discovery; in which answer the defendant 
had admitted the execution of the bond. 

The bond was witnessed by a person of the name of Bichard 
Wilson. 

Erskinc, for the defendant, contended, That this evidence of 
the execution was insufficient and inadmissible, without proving 
that the subscribing witness was out of the jurisdiction of the 
Court, or dead, or without accounting, in some way, why he was 
hot called; and that it had been decided, that a party should not 
even be allowed to confess his own deed. 

It was answered by Gibbs , for the plaintiff, That though where 
the only issue between the parties was, whether the bond pro¬ 
duced Was the deed of the defendant or not, it had been required 
to produce the subscribing witness; that was to enable the de¬ 
fendant to shew if the deed had or had not been obtained by a 
fraud : That the defendant having had an opportunity therefore 
of stating in his answer, if there had been any fraud; and not 
having done so, it stood on the single question of Whether the 
deed was the defendant’s or not ? and having admitted it, it was 
sufficient proof of the issue. 

Lord EllKnbohough said, That the settled rule of evidence 
was, in all cases, to call the subscribing witness. Cases certainly 
hud occurred, in which that had been dispensed with : that might 
have been the case here, if a proper foundation had been laid, by 
proving inquiries to have been made after the subscribing wit¬ 
ness; and that he could not be found, or that he was not within 
the reach of the process of the Court. But without such evi¬ 
dence, he thought that what was offered in the present case was 
insufficient; and that the plaintiff must be called. 

Gibbs and Const for flic plaintiff 

Erskine for the defendant. 


Tliis 
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This case was afterwards moved; but the Cotirt agreed with 
the Lord Chief Justice, and refused a rule to set the fiofisnit 
aside. Vide Abbott v. Plutnbe, Dougl. 116. Laing v. liaine, 2 Bos. 
and Pull. 85. But where the deed wa^ in the hands of the de¬ 
fendant, and it was relied upon to be an act of bankruptcy, it 
having been made by a bankrupt to the defendant, the admission 
of the defendant, on his examination before the commissioners 
that the bankrupt Ifad executed such a deed, was held to be good 
evidence, without the subscribing witness. Bowles v. Lqngworth t 
5 Term llep. 566. 


1863. 

Sir J. CAlt, 
Baft. 
against 
Dunning. 


Lkame against Bray. 


t 18 1 


f pi IIS was an action of trespass, vi cl armis. 9 j urK ?t j,. 

The declaration stated, that the defendant, with great force In an actidftOf 

and violence, drove a certain one-horse-chaise of him, the de- tre»pa»g^ *l_t t 

fondant, against a certain curricle, wherein the plaintiff was then ing a chaise 

riding, by which he was thrown out, much hurt, and the chaise against ano- 
• i • therj and iti*» 

broke to pieces. juring.it, the 

The defendant pleaded the general issue, hot guilty. plaintiff must 

The plaintiff proved the accident having taken place on the dSmdant! the 
road near Stoc/cwcll. There was no evidence by whom the one- owner, was ac¬ 
tions e-chaise was driven, except that Bray , the defendant, was 
seen at Stoc/cwcll about ten minutes after the accident; and that as if it was 
the accident having been mentioned at Aldridge' s sale some time ^ ven a 
after, he said that Ins own chaise was broken to pieces; but there action would 
was no direct admission by him that he had been driving the not ^ e * 
chaise at the time of the accident. 

The defendant’s counsel insisted the plaintiff' should be called; 
for that if the chaise was driven by a servant, trespass vi et armis 
would not lie; and cited Macmattus r . Crickett , 1 East's 
Hep. 106. 

The plaintiff’s counsel contended, That it must be presumed 
the owner was driving, from the circumstance of Ids having been 
seen at Stoc/cwcll so soon alter, coupled with the conversation at 
Aldridge ’s; but that at nil events, it was evidence for the jury. 

Lord EjlleNB onouoii ruled, That it was not a matter of pre- [ 19 J 

sumption to lie left to a jury, whether the chaise was driven by 
the master or by a servant: as in case it was driven by the latter, 
the plaintiff had misconceived his action. It should therefore be 
proved. 

The plaintiff afterwards called a person who had been in the 
chaise with the defendant, who proved that the defendant him¬ 
self 
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1803. 


Leame 

against 

Bray. 


If a party’s re¬ 
sidence is out 
of the jurisdic¬ 
tion of the 
Court of Con¬ 
science of Loti- 
don, his occa¬ 
sionally un¬ 
derwriting a 
policy at 
Lloyd? s Cof¬ 
fee-house, 
where he has 
a seat, is not a 
seeking his 
livelihood 
within the 
city, so as to 
subject him to 
its jurisdic¬ 
tion : it must 
be followed as 
a trade or 
business. 

[ *20 ] 


self had been driving it when the accident happened; and a ver¬ 
dict was found for the plaintiff. 

Erskine , Garrow, and Ilovell for the plaintiff. 

Gibbs and Park for the defendant. 


Miller against Williams. 


A SSUMPSIT to recover the amount of a shoemaker's bill. 

The demand was for 31. Is. 

The debt was not denied to that amount; but in order to de¬ 
feat the claim of the plaintiff to costs, it was set up by the de¬ 
fendant, that he was liable to be summoned to the Court, of Con¬ 
science in London^, under the statute of 39 and 1-0 Geo. 3. c. 104., 
giving jurisdiction to the Court of Conscience in London, as to 
debts to the amount of 5l. 

By the fifth clause of that statute it is enacted, “ That it shall 
be lawful for any person or persons, whether residing within the 
city of London or elsewhere, who shall have any debt due to 
them, not exceeding 5l. from any person or persons whatsoever, 
residing or inhabiting within the city of London , * or the liberties 
thereof, or keeping any house, warehouse, shop, shed, stall, or 
stand, or seeking a livelihood, or trading or dealing as aforesaid, 
to cause such debtor or debtors, person or persons, from whom 
such debt or debts shall be due and owing, or claimed and de¬ 
manded, and so resident, inhabiting, or keeping any house, ware¬ 
house, shop, shed, stall, or stand, or seeking a livelihood, or 
trading or dealing as aforesaid, to be warned or summoned by 
personal service, or by a printed or written summons left at the 
dwelling-house, lodgings, or place of abode, warehouse, shop, 
shed, stall, stand, or any other place of dwelling of such debtor, 
within the jurisdiction of the Court of Requests, to appear before 
the commissioners at Guildhall, &c. who, if the debt does not 
exceed Si. have power to make order for the payment.” And by 
the 12th clause of that statute, it is further enacted, “ That if 
any action or suit shall be commenced in any other Court than 
the said Court of Requests, for any debt not exceeding the sum of 
Si. and recoverable by virtue of the said recited acts, and of this 
act, or any of them in the said Court of Requests, then and in 
every such case, the plaintiff or plaintiffs in such action or suit 
shall not, by reason of a'verdict for him, her, or them, or other¬ 
wise have or be entitled to any costs whatsoever ; and if the ver¬ 
dict shall be given for the defendant or defendants in such ac¬ 
tion 
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tion or suit, and the judge or judges, before whom the same shall 
be tried or heard, shall think fit to certify that such debt ought 
to have been recovered in the said Court of Requests, then * and 
so often such defendant or defendants shall have double costs; 
and shall have such remedy for recovering the same as any de» 
fendant or defendants may have for his, her, or their costs in any 
cases by law.” 

The defendant was an underwriter at Lloyd's Coffee-house. 
His dwelling-house was out of the jurisdiction of the city of 
London but lie had a seat at Lloyd’s , and there followed tlnj 
business of an underwriter, by underwriting policies of insurance 
in the usual way. 

Ershine contended, That though in fact his residence was out 
of the city of London , and so out of the jurisdiotion of the Court 
of Conscience, he came under the description of a person trading, 
dealing, and seeking a livelihood within the city of London , ac¬ 
cording to the meaning and terms of the act: that his business 
and occupation was that of an underwriter: he sought a living 
by it; and so came within the description of the act. 

Lord Ellenborough said, That he thought that, by possi¬ 
bility, a person carrying on business as the defendant did, as an 
underwriter, might be subject to the jurisdiction of the Court of 
Conscience , if he followed it as his trade, or mode of gaining a 
livelihood; but that must depend upon the quantity of business 
which he did, and the mode in which he followed it. He should 
therefore expect evidence to be given to that effect. A person 
occasionally underwriting a policy, could not be said to be 
thereby trading, or seeking a livelihood. 

It was then suggested by the plaintiff’s counsel. That the de¬ 
fendant had paid ll. 9s. into Court, which was an admission of the 
jurisdiction of the Court; so that the objection could not betaken. 

Lord Ellenborough ruled it to be so. 

Verdict for the plaintiff. 

Garrow and Gurney for the plaintiff. 

Erskinc for the defendant. 


Hoffman, Assignee of Phelps, against Pitt, Gent. 

A SSUMPSIT for money had and received. 

The action was brought by the assignees of one Phelps, 
a bankrupt, to recover the amount of the value of an house, fur¬ 
niture, &c. which had belonged to Phelps , the bankrupt, which 
had been sold, and the money received by the defendant. 


1803. 

Miller 

against 

Williams. 

C *21 ] 
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A bankrupt 
cannot be call¬ 
ed to explain 
an equivocal 
act of bank¬ 
ruptcy. 


The 
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ISQft. The plaintiff, relied on an assignment by deed, made by the 
HpfTWAK bankrupt on the 23d of February , 180?, to the defendant, of his 
Assignee of house, furniture, and pictures; which was, in fact, of every thing 
FUscrs, which he possessed, as being in itself an act of bankruptcy, ami so 
Pm. entitling him to recover; it being stated, that the bankrupt had no 
warehouse or property of any kind, except what was contained 
in his dwelling-house; so that in fact it was an assignment of all 
his property, and so an act of bankruptcy. 

The defence was. That the defendant having long known the 
[ 28 ] family of the wife of the bankrupt; and having, ou the 14th of 
December , 1801, come to town, and gone to the house of the 
bankrupt, he found an execution in the house for 700/.: That, 
out of motives of regard to the family, he advanced that sum ; 
and took from t)ie sheriff a bill of sale of the furniture of the 
house: That in February following, another execution was sent 
into the house, when the defendant paid off that execution, and 
took another bill of sale from Fhelps, the bankrupt himself, in¬ 
cluding the house, which had not before been assigned; anil the 
furniture, which had. This last was the assignment in question 
relied upon to be an act of bankruptcy. 

On the execution of this second deed, a Mrs. Pindar, who 
was a friend of the defendant, and mother of the bankrupt’s wife, 
went into the house to take possession for the defendant; and 
after that, Phelps, the bankrupt, and his wife, quitted die house, 
and returned no more. 

The defendant first stood on the title derived under the sheriff’s 
bill of sale, and produced the assignment from the sheriff’; and 
proved the execution of it by the sheriff ’s officer, the subscribing 
witness. 

This, it was contended, was sufficient to prove a bondJUlc pur¬ 
chase, and a sufficient title to the defendant, 

Gibbs, for the plaintiff! objected: that the judgment should be 
produced; and that the mere production of an assignment, made 
by the sheriff under an cxecutiou, was not sufficient, because the 
£ 24 ] goods were claimed as against creditors, which the assignees were. 

Erskine contended. That it was sufficient, the property being 
conveyed by the deed. 

Lord Ellenbqkough said. That the judgment was necessary 
to be produced, as it was that under which the defendant claimed 
title, the assignment being from the sheriff^ who had not title, 
but in consequence of the judgment and execution founded on it. 

It was then suggested, that the deed of February 1802, was not 
i: an 
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an act of bankruptcy: That in fact at did not convey the whole 
of Phelps 's property ; but was an assignment of a part only, given 
as a security, and given bonajide ; and to prove it, the bankrupt 
was called. He was asked by Erskinc, If the assignment of the 
23d of February did, or did not, comprize the whole of his pro¬ 
perty ? or whether he had any other property, of any description, 
except what was contained in that deed ? 

This was objected to, ast>eing virtually calling him to prove 
or disprove his own act of bankruptcy. It being an act of bank¬ 
ruptcy or not, as the effects turned out to be, or not to be, the 
whole of his property: That a bankrupt could not be asked to* 
any thing affecting his act of bankruptcy, which this was. 

Erskine contended. That a bankrupt may be called to explain 
a doubtful act, which might be or not an act of bankruptcy, to 
explain quo aiiimo it was done. 

Lord Ellenborough. To allow this would go the length 
of taking the sting out of the transaction, which is to constitute 
the act of bankruptcy. He might be asked, in the same way, 
did he give orders to have himself denied ? It goes to defeat the 
act of bankruptcy; and by a similar mode, it could be made a 
mode of proof of the bankruptcy. It cannot be admitted. 

It was further suggested by the plaintiff’s counsel, that pos¬ 
session had not been taken by the defendant immediately on the 
execution of the assignment to the defendant: that it was there¬ 
fore void, under the case of Edwards v. Uarbcn , 2 Term Rep. 
387.; and that the defendant could not claim any title under it. 

Lord Ellenboiiousu said, the not taking possession was, in 
some measure, indicative of fraud ; but was not conclusive s that 
this point had occurred on the northern circuit, and the Court 
had held it so: but to make it absolutely void, there must be 
something that shewed the deed fraudulent in the concoction of 
it: It was incumbent on the person claiming title to shew that 
the transaction was bond Jide. 

The judgment not being produced, the Chief Justice was of 
opinion, that the plaintiff’s title, under the deed of the month of 
December y was not made out: and that the deed of the 25 th of 
February being an assigpnent of the bankrupt’s whole property, 
was an act of bankruptcy; and that the plaintiff was entitled to 
recover. 

Gibbs and Holroyd for the plaintiff. 

Erskine t Garrow, and Dauncey for the defendant. 


1808. 
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Assignee of 
Phelps, 
against 
Pitt. 
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FIRST SITTING IN TERM AT GUILDHALL. 


On a guaran¬ 
tee to pay for 
goods sold 
and delivered 


to a third per¬ 
son, what 


such person 
has said re¬ 
specting the 
ads sold to 


turn, is not 
evidence to 
charge the 


person giving 
the guarantee; 
the delivery 
of them mutt 
be proved 
[ 27 ] 


Evans et alt. against Beattie, Executors of James 
Beattie, deceased. 

npms was an action of assumpsit. 

The declaration stated, that in consideration that the 
plaintiffs, who were woollen manufacturers, would supply one 
Thomas William Copper with goods, in the way of their trade, 
the testator, James Beattie , in his lifetime, undertook and pro¬ 
mised the plaintiffs to guarantee them the payment for such 
goods as they should so send to Copper , in the way of their trade. 
The defendant then averred, that they had supplied Copper with 
goods to a large amount, for which the said T. W. Copper had 
not paid ; by reason of which the testator became liable. 

There was a plea of the general issue, with several special 
pleas of plene administravit , and bonds outstanding. 

To prove that the plaintiffs, in Beattie's lifetime, had deliver¬ 
ed to Copper goods according to the agreement, the plaintiffs 
called the book-keeper of Copper. We proved, that, in the 
month of September, 1801, Copper was indebted to the plaintiff 
in 1000Z. which he said was for goods sold to him by the 
plaintiffs. 

To prove a further sum due, the counsel for the plaintiffs 
asked as to the admission made by Copper the principal, of other 

goods 
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goods had by him; and for which he was indebted to the 
plaintiffs. 

This was objected to by the defendant’s counsel, that what he 
said could not be evidence. The fact was known to Copper ,• 
and he should be called. 

It was argued for the plaintiffs, that the liability of the testa¬ 
tor depending on the exten| of the debt due by Coppery by 
which the testator had made Copper ’s debt his own, that what 
would be evidence to charge Coppery should be evidence to 
charge the testator; and as his admission would be sufficient 
as against himself, it should be so against the defendant. 

Lord Ellenborough ruled, that what Copper had been 
heard to say, was not sufficient evidence to charge the defend¬ 
ant. The engagement was to pay for such goods* as should be 
delivered to Copper not which he should acknowledge to have 
received. The testator or defendant had a right to have that 
delivery proved. There might be collusion between the plain¬ 
tiffs and Copper. The evidence offered was not the best the 
case was capable of; the evidence of Coppers admission was 
therefore rejected; but the plaintiffs proved a further delivery of 
goods to Cojrper. 

Verdict for the plaintiffs. 

Erskiney Parky and Litlledale for the plaintiffs. 

GarrctWy Gibbs , and Espinasse for the defendant. 


LAST SITTING IN THE COMMON PLEAS. 


Clarke against Leslie. 

rpHIS was an action of assumpsit. 

The several counts of the declaration were for meat, drink, 
and other necessaries, found and provided for the defendant; 
money lent and paid to the defendant’s use, with other common 
money counts. 

Plea of the general issue. 

Part of the demand claimed arose in this way: the defendant 
had been arrested by a writ out of the Marshalsea Court, for 

to entitle the plaintiff so to recover, he must shew the real transaction, and that 
advanced under such circumstances. 

Vol. V. C 11. 


1803. 

Evans 
et ah. 
against 
BXATTIE. 
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Money ad¬ 
vanced to an 
infant to pro¬ 
cure him libe¬ 
ration from an 
arrest, which 
was for neces¬ 
saries, or 
where he was 
in execution, 
may be re¬ 
covered in as¬ 
sumpsit} but 
the money was 
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’ll. iis. 6cl.; and was in custody of the officer. The plaintiff wa* 
sent for, and paid the debt to the officer; in consequence of 
which the defendant was discharged out of custody. 

The defence to the action was infancy; and it was objected 
by the defendant’s counsel, that this sum so stated to be paid by 
the plaintiff 1 to the officer, could not be recovered against an 
infant: that it could be recoverable only as money lent and ad¬ 
vanced by the plaintiff to the defendant, or as paid to her use ; 
and in either of which cases an infant was not liable ; for to en¬ 
title the party to recover the demand, it must be for necessaries, 
or money advanced and directly applied in the payment for 
necessaries. 

It was answered, that the money paid by the plaintiff to pro¬ 
cure the defendant’s discharge, was to be deemed necessaries: 
that the legal meaning of necessaries was not confined to mere 
meat, drink, education, or articles of that description: that that 
which procured the defendant her liberty, which enabled the 
defendant to earn her bread, came equally under the description 
for necessaries ; and as such was recoverable. 

Lord Alvanley. I agree that the demand in question may 
come under the description of necessaries. If the defendant 
had been taken into custody for a debt contracted for necessaries, 
discharging that demand would be to pay fur necessaries ; so if 
the defendant had been in execution; that is, if at all events the 
defendant had made herself liable to the debt, and could not con¬ 
trovert it, paying that debt, 1 think, would be necessaries. This 
is my opinion; and it was the opinion of other judges of great 
learning : but, I think, that the plaintiff must shew that the debt, 
which was so paid here, was either for necessaries, or that the 
party was in execution. If this was not to be required, an arrest 
for a supposed or fraudulent debt might be made, and the infant 
might be subjected to the payment of‘ the money advanceefto 
liberate her from an arrest, for a demand for which an infant 
could not legally be made liable. If therefore the plaintiff can 
prove that the money paid at the spunging-house was paid to 
extricate her from imprisonment for a lawful debt, for which she 
was liable, and might have gone to jail, or if she was then in 
execution, I think the money paid may be recovered, as being 
expended for the benefit of the infant; but if no evidence of that 
kind is given, as she jnay have been in custody on mesne pro¬ 
cess for a debt to which she as an infant was not liable: as she 
may have been arrested fraudulently by the very plaintiff, to 

cover 
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©over the advance of money, I think the plaintiff cannot recover. 
I go farther; for even if this debt in the spunging-liouse were to 
he considered ns for necessaries, I am not prepared to say, that 
if the plaintiff had paid the debt for the infant, in order to en¬ 
able her to return to n state of prostitution, as has been sug¬ 
gested, so that the debt thereby created must be discharged by 
the wages of prostitution, the plaintiff would, in that case, be 
entitled to recover; for the transactions would be tainted by the 
same immoral consideration. 

The plaintiff was not prepared with any evidence to this effect; 
and the defendant had a verdict. 

Best, Serjt. and Espinasse for the plaintiff. 

Bailey, Serjt. for the defendant. 


SITTINGS AFTER TERM AT GUILDHALL, IN THE 

KING’S BENCH. 


Ditch burn against Spiiacklin, Diogby, Baker, and 

Saunders. 

f 1''IIIS was an action of debt, for cordage supplied to the if 3 plaintiff 
brier Brothers' Adventure, charging the defendants as the an action 
owners. A former action had been brought, in which Saunders soi^ state 
was not included. The three first defendants pleaded in abate- diem to be his 
merit, that Saunders was a partner, and not included in the ac- his 

tion. The plaintiff entered a cassetur billa ; and the present and another’s, 
action was then commenced. 1 15 W ,l 

The declaration stated, That the defendants were indebted to 
plaintiff in — l. of lawful money, &c. for divers goods, wares, 

and merchandise of him the said- Ditrhburn , before that time 

sold and delivered, &c. 

Tlyj defendants pleaded the general issue. 

To-prove the defendants joint-owners of tire vessel, the regis¬ 
ter was produced. It was accompanied by the usual affidavit of 
the three defendants, Spracklin, Diggby, and Baker, that they 
were the owners pf the vessel; but there was no affidavit of Sa ten¬ 
ders, that he was an owner. 

It was objected by Ersktne : that this.w as not sufficient evi¬ 
dence to affect Saunders that any person might put a name of 
a stranger into a register; and if its being found there was suffi- [ $9 ] 

C 2 cient 
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Ditchburn 
against 
SPRACKUIN, 
Diaanv, 
Baker, and 
Saunders. 


cient to charge him, he might be charged with a debt which hb 
never contracted for. 

Lord Ellenborough said, he was of opinion that this was 
not sufficient; that the form of ascertaining the ownership had 
not been complied with. As however he had known such evi¬ 
dence admitted, as the entry was by an act of public notoriety, 
he would not nonsuit the plaintiff; but he would not assent to 
the doctrine of binding a man by an act to which his assent or 
concurrence could not be proved. 

It appeared afterwards in evidence, that Ditchburn , the plain- 
tiff, at the time the work was finished, had a partner of the name 
of Griffiths , who had died soon after. The declaration was for 
goods of the plaintiff, sold and delivered. 

It was objefited by the defendant’s counsel: that the plaintiff 
should have declared as.surviving partner; and, secondly, that 
the goods were stated to be Ditchburn' s; whereas they were 
Ditchburn ’s and Griffiths' s. 

Lord Ellenbohough ruled, that the plaintiff might declare 
without so describing himself as surviving partner ; but that 
there was a misdescription as to the goods, which was fatal. 

The plaintiff was nonsuited. 

Garrow and Abr. Moore for the plaintiff. 

Erskinc and Donaldson for the defendant. 


[ 35 ] SITTINGS AFTER TERM AT WESTMINSTER. 


July 4th. 


Parish q. t. against Burwood et alt. 


In an action 
of debt q. t. 
for selling 
coals contrary 
to law, the 
contract upon 
which the 
penalty arises 
must be truly 
stated, and 
any variance 
is fatal: 
therefore, 
where the 
contract was 


npHIS was an action of debt qui tam , to recover the penalties 
given by several statutes made for regulating the sale and 
measure of coals, and to prevent frauds in the sale of them. 

The action was brought against the defendants, who were 


coal-merchants, for selling coals by a measure contrary to 
law. 


The declaration stated, that the defendants, on the 6th day of 
September , 1802, in the parish of St. George , &c. did fill divers, 
to wit, thirty-four sacks with coals, then and there sold by the 


stated to be with two persons, and in fact it was with those two and another, it was ruled to 
be a fatal variance, though the declaration stated the exact quantity which the two were to 


said 
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said defendants to Isaac St. John and John Tripenny as and for 
jPoo^-measure; and afterwards carried the same coals in the said 
sacks, and delivered the said coals to the said Isaac St. John and 
John Tripenny., &c. contrary to the statute; and by which, &c. 

St. John and Tripenny were called as witnesses. They proved 
that they, together with one Lowe, and on their Joint account, 
purchased from the defendants five chaldrons of coals: that 
thirty-four sacks, part of the five chaldrons, were delivered to 
them. 

Erskine, for the defendants, contended, that the plaintiff 
should be nonsuited: that the offence was grounded upon a 
contract for the sale of coals, which the declaration stated to be 
for thirty-four sacks, sold by the defendants to St. John and Tri¬ 
penny ; whereas the contract proved, was for five.chaldrons sold 
to St. John and Tripenny , together with Lowe : that it was a 
material averment, as otherwise the defendant might be sub¬ 
jected to many actions, as the divided delivery would subject the 
party to several actions. 

It was answered by the plaintiff’s counsel, that the declaration 
stated only the filling of thirty-four sacks, sold to St.John and 
Tripenny , which was proved: that there was in fact a contract 
with those persons sufficient to sustain the averment; inasmuch, 
as if the defendants had brought an action for goods sold against 
St. John and Tripcnny , they would have recovered, unless there 
had been a plea in abatement. 

Lord Eixenbokouoh said, that it at first occurred to him, 
that it might be taken only as inducement; but that he then 
thought, it was a material averment, which ought to be proved; 
and that the variance was fatal. His lordship referred to the 
case of Bristow v. Wright and Pugh, in Douglas, 640. 

In this case, the delivery to St. John and Tripenny was a sub¬ 
contract made among themselves ; but the contract for the coals 
with the defendants was with them and Lowe. The declaration 
therefore did not state the contract as it was; and the variance 
was fatal. 

The plaintiff was nonsuited. 

Garrow and Lawcs for the plaintiff. 

Erslcinc for the defendant. 
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Dean against Bkanthwaite. 


The owner of 
chaises and 
horses let out 
to hire, is 
' liable for ac¬ 
cidents arising 
from miscon¬ 
duct or negli¬ 
gence of the < 
drivers, not 
the person 
who hires the 
chaise; t^ie 
owner may 
therefore main¬ 
tain trespass 
•vi et armis , 
for an injury 
done to his 
horses and 
carriage while 
eo employed, 
and against 
the person . 
who has hired 
them. 


HFTHIS Was an action of trespass, vi et armis. 

The injury stated in the declaration, was for scourging 
and beating two of the plaintiff's hprses, striking them violently, 
and driving immoderately : by reason of which one died, and the 
other became sick and distempered. 

The defendant pleaded, first, the general issue. Secondly, a 
justification: that the plaintiff had let the defendant four horses, 
to be driven by the plaintiff’s two servants, for the purpose of 
drawing the defendant's chaise from London to Epsom: that one 
of the said servants, who Was employed to drive the two horses 
which had been injured, was intoxicated, and unable to ride and 
manage the horses, and proceed on the journey, without danger 
to the defendant; by reason of which, and because the said ser¬ 
vant could not drive, the defendant took the two horses, and he 
gently rode on one, and gave them gentle strokes, for the driving 
of them at a reasonable rate, and doing as little damage as pos¬ 
sible, &c. 

Thirdly, he pleaded a justification, differing from the second 
only in stating, that the plaintiff' had let two horses, stating the 
post-boy’s inability, but omitting drunkenness. 

Replication to both, de injuria sua propria. 

It appeared in evidence, that the plaintiff was a stable-keeper, 
and let horses and chaise to hire : that he had let four horses to the 


I 36 ] defendant, to draw his chaise to Epsom races; that he proceeded 
on the journey; when the defendant either conceiving that the 
postillion who rode the wheel-horse, was drunk, or drove too 
slow, he forcibly pulled him off his horse, and made the other 
change to the wheel-horses; then mounted the leaders, and 
drove so violently, that one of the leaders died ; and the other 
was very much injured. 

- Erskine , for the defondant, objected : that the action was mis¬ 
conceived : that it appeared by the evidence, the horses were let 
to the defendant for a particular purpose : that while they there¬ 
fore so continued under his controul, by reason of that he would 
be answerable for any injuries that were done by the postillion ; 
as for example, by running against another carriage: that being 
completely under his care, and the master having no controul 
over them, the action should therefore have been case, for an 

abuse 
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abuse of that committed to him under n contract ; and not tres¬ 
pass, as it was here brought. 

Lord Ellenborougii. I have turned that objection in my 
mind while the cause was going on, conceiving that it might be 
made; but, I am of opinion, it is not sufficient. It appears to 
me, that a person who hires horses to convey him in the manner 
here stated, has not the entire management and power over the 
horses; but that they continued under the eontroul and direc¬ 
tion of the stable-keeper’s servants who were entrusted with the 
driving; and that he would be answerable for any accidents pro¬ 
duced by the post-boy’s misconduct on the road. Several ac- * 
tions had been maintained where accidents have happened under 
similar circumstances, where the declaration stated that the 
stable-keeper had the care and custody, management anti direc¬ 
tion of his horses by means of his servant; and which averment 
could not be supported upon any other principle, as it would be 
a false averment, if his dominion over them was at an end when 
hired to go a stage or two. His lordship added, that he re¬ 
membered a case before Lord Kk n yon, of one Fleming , iu which 
damages were recovered against the owner of the chaise, for an 
injury done by it when Mr. Burton , a Welch judge, was in it, 
and who was called as a witness. In that case, it was not 
thought of taking the objection, that the person who hired the 
chaise was answerable for the post-boy's misconduct. The ac¬ 
tion therefore, in point of form, was rightly conceived. 

Whcm the evidence in support of the justification was gone 
through, it was objected, by the counsel for the plaintiff, that it 
did not support the justification ; which was, “ that the post¬ 
boy who rode the horses which had been injured, was drunk 
whereas it appeared, that if either was drunk, it was the boy who 
rove the wheel-horses, who was not then injured; and so there 
was a variance. 

Lord Ellenborough was of opinion, that there was a fatal 
variance, and the plea was not supported by evidence; and the 
plaintiff had a verdict on the several issues. Damages, 41/. 

Garrtme , Gibbs, and — - — for the plaintiff. 

Erskine and Abbott for the defendant. 
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the sheriff on 
a bail-bond, , 
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debet, and the 
plaintiff docs 
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takes issue on 
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defendant into 
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which he may 
have to the 
action. 
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SITTING-DAY AFTER TERM AT GUILDHALL. 


Rawlins and another. Sheriff of Middlesex, against 

Danvers. 

T HIS was an action of debt on a bail-bond, brought in the 
name of the sheriff of Middlesex s but in feet on account 
of the officer. It had been given for the appearance of one 
John King. 

The defendant pleaded Nil debet ; upon which issue was 
joined. . 

Marryatt for the plaintiff, in opening the case, stated, that the 
plea being bad in point of law, he did not conceive that he was 
called upon to prove any thing, the execution of the bond not 
being denied. 

It was answered by Garrow, for the defendant, that the plea 
was clearly bad: but that it was incumbent on the plaintiff to 
have demurred to it; and that not having done so, it let in the 
whole defence of the defendant, to shew that he ought not to be 
charged; which defence was, that the bail-bond having been 
given for the appearance of King, had been taken by an officer 
of the name of Cawdron, who had tlie warrant to arrest King: 
that the officer, Cawdron , had settled with King, so that King 
could not have been surrendered in the defendant’s discharge, 
and so that the penalty could not be saved; and as the action, 
though brought in the name of the sheriff was in fact Cawdron’s 
own, and Cawdron had by his own act acquiesced in King’s not 
appearing, according to the exigency of the writ, he therefore 
should not be allowed to proceed against the bail. 

Lord Eixenborouoh said, he was of opinion that, as the 
plea had not been demurred to, the plaintiff had thereby let the 
defendant into any defence that he could prove. 

Gibbs, as amicus curias , said, that he had, many years ago, 
been nonsuited by Lord Mansfield, who had ruled in the same 
way; he being only prepared to prove the execution of the bond. 

The defendant failed in proving the matters suggested in his 
defence, and the plaintiff had a verdict. 

Marryatt for the plaintiff 

Garrow for the defendant. 

7 


Cjliffe 
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Cliffe against Littlemoue. 

HT'HIS was an action of assault and false imprisonment. 

The defendant pleaded, first. Not Guilty. Secondly, 
That just before the time when, &c. the plaintiff made an assault 
on him; and thereupon the defendant then and there gave charge 
of the plaintiff to a certain peace-officer, who then and there saw 
the plaintiff assault and beat the defendant; *nnd the said peace- 
officer gently laid his hands on him, and the defendant in his 
aid, in order to take the plaintiff before an alderman of the city, 
See. which is the same trespass, &c. 

Replication of de injuria sua ■propria ahsq. tflli causa , and 
issue therein. 

The plaintiff proved. That in passing through Fleet Market , 
a dispute having arisen between the defendant and a little girl, 
who had purchased some articles from the defendant, in which 
he dealt, he had interposed in favour of the child, when the de¬ 
fendant, being incensed at his interference, took him into custody, 
and gave him in charge to one Challis; by whom, together with 
the defendant, he was carried to the Poultry Compter , where he 
was confined. 

It appeared in evidence that Challis was a person employed by 
the parish, for tfie preservation of good order, to take up disor¬ 
derly persons ; which, when he did, he brought them before the 
constable, before whom they were regularly charged: but that 
he himself was not a constable, nor in any way sworn into the 
office; but, in fact, was merely a patrol, so employed and paid 
by the parish. 

Lord Ellenborough upon this evidence, ruled, That the de¬ 
fendant could not stand on that plea. He said that the plea 
was. That the plaintiff having assaulted the defendant, the de¬ 
fendant gave him in charge to a peace-officer. To support this 
plea, the person into whose charge he was given, must be a person 
so known and so accredited as a peace-officer. No person could 
act as a peace-officer, with all the immunities and rights belong¬ 
ing to that office, unless he had been regularly sworn into the 
office. Here the person to whom the charge was given was not 
of that description: he had no more right than any common 
person had to interfere, to prevent a breach of the peace, and to 

bring 


Same aay . 

In an action 
for an assault 
and false im¬ 
prisonment, 
with a justifi¬ 
cation that the 
plaintiff, 
having been 
•guilty of a 
breach of the 
peace, the de¬ 
fendant had 
given him in 
charge to a 
peace-officer, 
the person so 
described 
must be a 
person sworn 
into the office 
as console, 
not a patrol 
employed and 
paid to take 
up disorderly 
persons, or of 
that descrip¬ 
tion. 
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liable, though 
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lost from the 
wharf before 
they are ship¬ 
ped. 

[ *42 ] 


bring the party offending before the constable. The defendant 

had therefore fuileil in making out that plea. 

Verdict for the plaintiff. 

Park and Cur wood for the pluintiff 
Garrow and Marryatt for the defendant. 


Cobban and Another,* against Dow me. 

rpHIS was an action brought against the defendant, who was a 
wharfinger, to recover the value of a parcel of goods, which 
had been sent to the defendant’s wharf to be forwarded to Inver¬ 
ness, in Scotland. 

The plaintiff proved the sending of four trusses to the wharf, 
one of which wns lost. They were directed to be sent by the ship 
George , bound for that port. 

The case, as to the facts proved on the part of the defendant, 
was, That the goods were brought to the wharf, and laid at the 
door of the counting-honse: that while they lay there, the mate 
of the George was called: that he came; and the truss in ques¬ 
tion was delivered to himj what afterwards became of it did not 
appear. 

*It was contended, on the part of the defendant. That it was 
not part of the duty of a wharfinger, where goods are to go 
coastwise, either according to general usage, or the particular 
usage of the defendant's wharf, to see the goods actually put on 
board; that they were, in many instances, delivered from the 
warehouse, or from the wharf to the mate of the vessel, to be by 
him and his crew put on board the vessel; and that on the deli¬ 
very to them, all further responsibility on the part of the whar¬ 
finger was at an end. 

Several wharfingers were called, who proved the invariable 
usage to be so: that goods, which were not to go coastwise, were 
delivered from the carts on board the ship: that when goods 
came to the wharf, and no ship was then at the wharf bound for 
the port to which the goods were directed, they were ware¬ 
housed ; and on the arrival of the first ship they were delivered 
to the mate of the vessel: but when a vessel was there, they were 
immediately delivered to him, to be put on board: that before 
the shipping foreign goods, the wharfinger charged far wharfage 
and shipping; but for shipping goods coastwise, they charged 
for wharfage only, considering that they had nothing to do with 

the 



49 


TRINITY TERM, 43 GEO. HI. 

fhc shipping, being satisfied with a delivery to the mate, or other 
officer on board the ship, as putting an end to their responsibility. 

Lord ErxKNBonouGH. This is an action, charging the de¬ 
fendant in his character of a wharfinger. What the doty of a 
wharfinger is, is to be measured by the usage and practice of 
others in similar situations, or his known and professed liability. 
Every man contracts with the public according to the known and 
ascertained cKtent of the trade or business in which he is en¬ 
gaged. The defendant has proved that, by established usage, 
the goods are delivered by the wharfinger to the mate and crew 
of the vessel which is to carry them ; from which time it has been 
considered that their responsibility is then at an end. Un¬ 
doubtedly, where the responsibility of the ship begins, that of 
the wharfinger ends ; and a delivery to the ship creates a liability 
there: but the delivery must be to an officer or person accredited 
on board the ship; it cannot be delivered to the crew at random: 
but the mate is such a recognized officer on board the ship, that 
delivery to him is a good delivery, and the responsibility of the 
ship attaches, if the jury believe that the mate received the goods, 
as stated by the defendant's witnesses. It has been said, that 
they were lost on the wharf before they were put on board; but 
if they were once well delivered to the mate, the subsequent loss 
cannot affect the wharfinger: they are delivered into the care of 
the mate; and his negligence cannot revive any responsibility on 
the part of the wharfinger. I think therefore the usage has been 
sufficiently proved ; that by a delivery to the mate of the ship, 
the whurfinger’s responsibility was at an end; and that the only 
question for the jury to decide, was the delivery made of the 
goods to the mate of the George , by which vessel the goods were 
ordered to he sent? 

Verdict for the defendant. 

Garrorw and Manley for the plaintiffs. 

Erskinc and C. Warren for the defendant. 


Clay against Wood. 

T HIS was an action on the case, for negligently driving a 
chaise against a certain horse of the defendant’s, on which 
the plaintiff’s servant then rode, by which he had his thigh broke; 
in consequence of which he died. 

side of the road, if there was room sufficient for the defendant to pa#s without 

The 
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The facts were, that the plaintiff's servant was riding on the 
wrong side of the road; but near the middle of it. The defendant 
was the owner of a chaise, then driven by his servant, coming oi).t 
of another road, and crossing the road over to that side of the 
road on which the servant was riding, which was the proper side 
of the road for the defendant. In so crossing over, the shaft of 
the chaise struck the horse in the thigh, and broke it. 

The defendant’s counsel relied. That it was the duty of the 
servant to have kept on his proper side; and that the accident 
.being occasioned by his being so out of his place, the defendant 
was not liable. 

Lord Ellenborough said, That the circumstance of the per¬ 
son being on the wrong side of the road was not sufficient to dis¬ 
charge the defendant; for though a person might he, on his 
wrong side of the road, if the road was of sufficient breadth, so 
that there was full and ample room for the party to pass, he was 
of opinion he was bound to take that course which should carry 
him clear of the person who was on his wrong side; and that if 
any injury happened, by running against such person, he would 
be answerable. A person being on his wrong side of the road 
could not justify another in wantonly doing an injury, which 
might be avoided. The question therefore to be left to the jury 
was, whether there was such room, that though the plaintiff’s 
servant was on his wrong side of the road, there was sufficient 
room for the defendant’s carriage to pass between the plaintiff’s 
horse and the other side of the road? If they were of opinion 
that there was, the plaintiff was entitled to recover. 

Verdict for the plaintiff. 

Scarlett and Carr for the plaintiff. 

Erskine and Espinasse for the defendant. 


Vide the case of Ashton v. Heaven, ante vol. 2, 533, where Eyre, Chief 
Justice, ruled, That where there were persons on the road, a person might 
choose where he would drive; and Cruden v. Ftntham, ib. 685. 


C 46 3 
July 16th. 


Sims against Kitchen. 

NOTICE in this case had been given to produce papers at 
the trial, which came on this day at seven o’clock in the 
evening preceding, at the office of Mr. Blunt , who was attorney 

for 
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for the defendant, at his chambers in the Old Pay Office , in Broad 
Street. It was delivered to a woman, who took care of the build¬ 
ing ; but who, it was proved, had received papers and orders for 
Mr. Blunt ; but his dwelling-house was in Qjteen Square , at a 
considerable distance from his office. 

Lord Eleenborough ruled, That this notice was too short to 
enable the opposite party to call for the production of the papers 
called for by the notice. 


1803. 

Sims 

against 

Kitchen. 


J affray against Frebain, Wilson, and Black. 

rTHIS was an action against the three defendants, as the pro- 
prietors of the Glasgow mail, to recover daipages for an ac¬ 
cident occasioned by the overturning of the mail coach, in which 
the plaintiff was a passenger. # 

The declaration was in assumpsit , “ That the defendants, being 
owners of a certain coach, &c. undertook to carry the plaintiff 
safely,” &c. 

The defendant Black pleaded infancy; upon which the plain¬ 
tiff entered a noli prosequi as to her. 

The other defendants pleaded, That they, together with the 
said Elizabeth Black , did not undertake, &c. 

The plaintiff having proved his case, the defendants* counsel 
contended, that the plaintiff should be nonsuited, on the autho¬ 
rity of the case of Chandler v. Parker and Another, 3 Espin. Nisi 
Prius Cases, 76.; in which Lord Kenyon had ruled, that the 
plaintiff could not so enter a noli prosequi , and go on against the 
others; but was bound to begin de novo against the other parties; 
so that the same point had been there decided. 

The same arguments were urged as in that case: that the pro¬ 
mise of an infant was not void, but voidable only; and that if the 
plaintiff had proceeded against the other defendants, without 
joining the infant, they could have pleaded in abatement. 

Lord Eixenborough said. That he assented to the authority 
of that case; and nonsuited the plaintiff 

Erskinc, Gibbs, and Marryatt for the plaintiff 
Garrow and Holroyd for the defendant. 
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Glasscott against Day. 


A SSUMPSIT for work and labour, goods sold and deli- 
vered, &c. 

Plea of non assumpsit as to all the money claimed, except as 
to 18/. 12s. and as to that sum a tender. 

The plaintiff by his replication denied the tender and issue 
thereupon. 

The sum claimed was 20/. 

The witness for the defendant, who proved the tender, stated. 
That after the work had been done, be went to the plaintiff with 
the money, to *what he estimated the value of the work ; which 
he offered to pay on the plaintiff’s giving him a receipt in full. 
The plaintiff refused to receive it. The next day, the plaintiff 
went to the defendant’s counting-house to demand payment: the 
witness was there. He said lie would go backward into tlu* 
counting-house, and get the money out of the desk. The money 
was not in sight; bnt witness said he believed the money was 
there, and then in the desk; but the sum he meant to tender was 
the same as before, 18/. 12 s .; and which he told to the plaintiff". 
The plaintiff refused to receive it, *a6 it was short of his demand. 
The witness then did not go for the money, or make any further 
offer of it. 

The plaintiff’s counsel contended, that this was not a legal 
tender. 

The counsel for the defendant, c contra, relied. That where 
the quantum of the demand was in dispute, and the plaintiff 
refuses to accept the sum which the defendant says he is about to 
offer, it dispenses with the actual offer of the money; and that it 
hfld been so decided: that that had been the case here; but that 
if there was any doubt as to that, as thei*e was no replication of 
a subsequent demand and refusal, the defendant bad a right to 
resort to the tender made the first day, which they contended 
was a legal and sufficient tender. 

Lord Eelenborough. With respect to the point last made, 
as to the legality of the first tender, with a demand of a receipt 
in full, where the other party offers to receive the money in part, 
that is not a good tender in law. The money was first tendered 
under that condition, and was refused by the plaintiff". 1 do not 
think that the defendant can stand upon that, ns to the supposed 

tender 



TRINITY TERM, +S GEO- III. 


49 


tender on the second day. If a man has the money about turn, 
and offers to pay it to the plaintiff who refuses it on account of 
its not being sufficient, as he has then a power to effectuate the 
offer, it is a good tender. If therefore the witness had the 
money in his possession on the second day, ready to pay to the 
plaintiff if he would accept it, the tender would be good; but 
when the witness says to the plaintiff “ I will pay you the money 
I offered you yesterday,” and it does not appear where the 
money was, whether it was in the desk or not, so that the 
witness by opening could immediately get it, I think the tender. 
is not good. It ought to appear that the money was there, «nd 
capable of immediate delivery. 

Verdict for the plaintiff. 

Garrow and-for the plaintiff. 

Gibbs and Carr for the defendant. 


Lubbock against Rowckoft. 

r f^HlS was an action on a policy of insurance, on twenty bags 
of pepper on board the ship Nelly, at and from London to 
Naples, Leghorn, or Messina, with liberty to touch at Gibraltar, 
or any other port in the Mediterranean. 

The goods were on the account of Antonio Rizzati, of Messina. 

The plaintiff went for a total loss, under these circumstances : 
That the ship having arrived*at Minorca, in the Mediterranean, 
it was found that Messina was in the hands of or blockaded by 
the French; in consequence of which he abandoned to the under¬ 
writers, and went for a total loss. 

Lord EiAENBoitouuH, on the opening of the case, asked, If 
there was any precedent of such an action ? and how the loss 
could be brought within any risque insured against ? 

Ershine, for the plaintiff, contended. That the action was 
maintainable: That the risque meant to be covered by the in¬ 
surance, was not merely that the goods should not be lost or 
sunk in the sea, but that they should arrive at Messina, and 
come to the owner’s use: That this was prevented, by the French 
having taken Messina ; that was a restraint by the enemies of 
the country, which created an incapacity in the ship to perform 
the voyage, which was intended to be guarded against by the 
policy : That this was not merely quia timet, as if there were 
100 French vessels covering the seas; in which case, though the 
probability was great of the ship’s being captured, she might 
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escape; but here the port was in possession of the enemy, so 
that her capture was certain. 

Lord Ellenborough said, That he still retained his first 
opinion: that the abandonment was from an apprehension of an 
enemy’s capture; and not from any loss within the terms of the 
policy: That if such was allowed, every ship about to sail from 
the port of London for a port which -had fallen into the hands of 
the French , might be abandoned; but he would suffer the cause 
to proceed. 

It afterwards appeared, that in fact the bills of lading of the 
goods were sent to Minorca , where the goods were to be landed. 
The plaintiff was therefore nonsuited. 

Erskine , Park , and Giles for the plaintiff. 

Gibbs and J. 'IV. Warren, for the defendant. 


[ 52 ] Duffield against Creed. 

July 17 th. A SSUMPSIT on a note of band of the defendant, dated 
August, 1782. 

The note was dated from Ashford, in Kent, payable on de¬ 
mand, and at the house of I. J. and W. Bulcock, in London, 
seven days after sight. It was accepted by Messrs. Bulcock. 

The defence relied upon was. That this note, in the year 
1783, had been brought up to London, and paid by Messrs. 
Bulcock : That it had been lost, ant) by that means got into cir¬ 
culation again; and were prepared with evidence to that effect. 

Lord Ellenborough said. That if this had been a bond, 
twenty years would have raised a presumption of payment; in 
which case he would have left the presumption of payment to the 
jury; and he thought, as this note was unaccounted for, tlw? 
same rule of presumption of payment ought to apply. 

Verdict for the defendant. 

Garrow, Gibbs, and Espinasse for the plaintiff. 

Erskine and Marryatt for the defendant. 


July i9th. Robson et alt. Assignees of Blakey, a Bankrupt, 

against Kemp et alt. 

Where an at- * SSUMPSIT by the plaintiffs assignees of a bankrupt, for 

come to the money had and received, with the common money counts, 

knowledge of * • 

a deed or instrument having been destroyed, from the circumstance of his being employ¬ 
ed as an attorney, he cannot be asked as to the fact, the knowledge of which was so 
obtained. 


Plea 
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Pica of Non-assumpsit. 

The action was brought to recover the price of a cargo of 
coals belonging to the bankrupt, the value of which the defen¬ 
dants had received subsequent to an act of bankruptcy. 

A clear act of bankruptcy was admitted to have been com¬ 
mitted on the 26th day of October, 1801 ; but the counsel for 
the plaintiffs endeavoured to establish one prior to that, that is 
on the 12th of October of the'same year. 

This act of bankruptcy they endeavoured to establish to have 
been committed, by the bankrupt having made fraudulent con¬ 
veyances to his son of a ship on that day. 

They asserted, that there was no consideration for this con¬ 
veyance ; but that the son had executed to the futher a warrant 
of attorney to the amount of the supposed value mentioned in 
the deed; and which, after the act of bankruptcy committed on 
the 26th of October, had been destroyed. 

To prove this transaction, the plaintiffs’ counsel called Mr. 
Ashficld, an attorney. He stated, that he was employed by 
both parties as their attorney, to prepare a warrant of attorney, 
the execution of which he had subscribed as a witness. 

They were then proceeding to examine him as to the contents, 
and as to the execution of it, when the defendants’ counsel 
objected to the witness’s answering those questions, as having 
been acting as attorney; and that the parties had no right to 
call for the disclosure. 

Lord Ellenborough. It is very settled law that an attorney 
is not bound to disclose facts communicated to him by his client; 
but if an attorney puts his name to an instrument as a witness 
ho makes himself thereby a public man, and no longer clothed 
with the character of an attorney : his signature binds him to 
disclose all that passed at the time respecting the execution of 
the instrument; but not what took place in the concoction and 
preparation of the deed, or at any other time, and not connected 
with the execution of it: upon such mutters he has a right to be 
silent. It has been said by the defendant’s counsel. That no 
one has a right to call upon the attorney, except the party to 
whom it is executed; but I think otherwise; and am of opinion, 
that every person who claims an interest in the property, lias a 
right to call upon the attorney, as being the attesting witness. 

The plaintiff* ’s counsel were then proceeding to ask him as to 
the destruction of this warrant of attorney, by whom, and under 
what circumstances it was done. 

Vol.V. D 
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1805. Before he was permitted to answer, he was asked, by the'de- 

- fondant’s counsel, If what he knew, concerning the destruction 

*rtait? ofthc deetJ > had not bcen ac 9 uired from his having been called 

Assignees of in by both parties as their attorney? He answered he had. 
z Bankrupt, Upon which it was objected : that fie should not answer. 
against ’ Gibbs contended, That the privilege of an attorney extended 
milt*’ no Either tl,an to his being presented from disclosing matters 
communicated to him by his client; but that what were facts, an 
attorney had always been bound to prove, whether he came to 
the knowledge of them one way or another. 

[ 55 ] Lord Ellenborovgh, This is a transaction with which the 
party has only become acquainted from being employed as 
attorney. The act cannot be stripped of thc confidence and 
communication as an attorney, thc witness being then acting in 
that character. One sense is privileged as well as another. He 
cannot be said to be privileged as to what lie hears, but not to 
what he sees, where the knowledge acquired as to both has been 
from his situation as an attorney. I therefore think, if the only 
knowledge he has, as to the destruction of this instrument, was 
acquired from thc confidential communication made to him as an 
attorney, that he cannot be examined to it. I remember it once 
much canvassed here, Whether an attorney, in a case where a 
client, after a man had ceuscd to be his attorney, had made a 
communication to him as to a matter in which he had formerly 
bcen concerned for him, was bound to disclose it? Lord 
Kenyon thought, that being no longer clothed with the cha¬ 
racter of attorney, he was bound to disclose it. If therefore he 
knew of thc destruction of this instrument by any mode except 
from the circumstance of his being so concerned, he is bound to 
disclose it, but not otherwise. 

Verdict for the plaintiff". 

Gibbs , Marryat , and Giles for the plaintiff". 

Erskine , Park, and Cassells for the defendant. 


r 56 3 HERTFORD SUMMER ASSIZES, 

1 CORAM LORD ELLEN BOROUGH, CH. JUS. 


July 27 th. Strutt against Bovingdon and Two others. 

SwhoTld r F HIS was a special action on a case. 

beenexamin- The declaration contained 'several counts, in which the 

ed as to a fact _ • 

respecting a right, is deceased, what he swore at that trial may be proved by a witness who 
heard him give his evidence, and it is admissible. 
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plaintiff declared, That he being possessed of two mills, in the 
parish of Rickmansworth , to which the water had been UBed to 
flow, for the purpose of turning them : That the defendant had 
turned and diverted the water, had erected wears and other ob¬ 
structions on the river; and had suffered the banks to be out of 
repair and in decay, so that great quantities of water had been 
wasted, and th^plaintiff was deprived of the profits of his mills. 

The plaintiff relied on his mills being ancient mills, to which 
the water had been accustomed to flow; That tlw defendant , 
who was the proprietor of the adjoining land to the mill-stream , 
had been used to water his meadows with water of the river; but 
that that was a qualified right, the mills having been erected 
before any wears or dams had been erected for the purpose of 
watering; and that it had been only used from 'Saturday night 
to Monday morning: whereas the defendant, who was the owner 
of the adjoining lands, claimed a right to turn the water, for the 
purpose of watering at all times. In the year 1784, the present 
plaintiff had brought another action against the defendant 
liovingdon , for similar grievances complained of by the present 
declaration, &c. in which he had relied on the same rights as 
were claimed in the present action; That action came on to be 
tried at Hertford , in the year 1784, before Lord Rosslyn, then 
Chief Justice of the Common Pleas; and a general verdict was 
found for the plaintiff. 

At that time the celebrated Mr. Macklin- had been examined 
as a witness, as to his knowledge of the state of the place many 
years before. Macklin being dead, the counsel for the defen¬ 
dant proposed to give parol evidence by a person who had heard 
him give his evidence at the former trial, of what he then said; 
and deposed as his evidence on that trial. 

This was opposed by the defendants’ counsel, as giving in evi¬ 
dence what a third person had said; which was not legal evi¬ 
dence. 

Lord Ellenborough said. He was of opinion, that it was 
admissible. It was not giving in evidence what a third person 
mentioned in an extra-judicial matter; but what he had said 
upon his oath as a witness, in a cause in which he had been 
examined: it came therefore before the jury in the present cause, 
under the sanction of an oath; and in that sacramental form in 
which evidence only was admissible; That he could not distin¬ 
guish it in point of legal form and effect from depositions taken 
in perpetuam rei memoriam. Such depositions, if taken upori 
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oath, were at all times admissible. Mr. Maddin's evidence 
might be considered as so given; and he should therefore 
admit it. 

A witness was then called, who stated, That Macklin had 
been called at the former trial, in 1784: That he was sworn and 
examined as a witness; and then gave his evidence to the follow¬ 
ing effect:—That fifty years before* a Mr. Fleetwood had a house 
on the river side, where he used to accompany Fleetwood to fish; 
that the mill now occupied by the defendant then stood there; 
that the miller was very tenacious of the right of his water; and 
that Fleetwood , who wanted some water to bring into his garden, 
asked leave of the miller to do so: That he at first was unwilling; 
but afterwards gave him permission : That there was then no 
wear, no flake, nor any obstruction for the free passage of the 
water to the mills by any person. 

The plaintiff’s counsel then offered in evidence the record of 
the former trial ; which they contended was conclusive, as to the 
rights claimed by the plaintiff by that action. 

It was opposed by the defendants’ counsel. First, On the 
ground that the parties were not the same : That that action was 
against the defendant Bovingdon, and another defendant not on 
this record; the present action was against him and others, who 
ought not to be prejudiced by a trial against Bovingdon only. 

Lord Eulenbokough said. That if this was a question of 
right, and the two defendants on this record justified under the 
defendant Bovingdon , * who was seised of the land, a verdict, 
though against Bovingdon only, was admissible. 

The fact was so in point of fact, and the objection on that 
ground over-ruled. 

It was, secondly, objected. That from the nature of the action, 
the record was not evidence. It was an action lor an injury: it 
had occurred since that for which the former action had been 
brought, and for which the plaintiff had recovered. 

Lord Ellenborough said, The evidence was admissible. The 
question on that record was a question of right; ana referring to 
the record, three of the counts in the former cause, and in the 
present, stating the right claimed by the plaintiff, and the ob¬ 
struction by the defendant, were nearly in the same words ; and 
the places where the obstruction was laid, particularly at Ambury 
Bushes and Greenwickware, were proved to be the same. The 
record of the former cause could not be deemed a legal estoppel , 
so as to conclude the rights of the parties by its production ; but 
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it was binding so far, that he should think himself bound to tell 
the jury to consider it as conclusive of the rights of the parties. 

Upon receiving this intimation of his lordship’s opinion, the 
defendant’s counsel consented to remove the obstructions at 
Ambury Bushes and Greenwich-ware and the plaintiff took a ver¬ 
dict for nominal damages. 

Shepherd, Serjt. Garrow and Marryat for the plaintiff. 

Best, Serjt. atid Espinasse for the defendants. 
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Curzon and another against Lomax. C 60 ] 

Same day. 

qUlIS was un action of trover for trees. To prove a 

It was brought to try the right to a certain, piece of land, ^dic 

called Green Street, which was claimed by the plaintiffs, as trus- ownership ex- 

tees for the Marchioness of Sligo and the Baroness Howe, as part erased by one 

of the waste of the manor called lVild. It was claimed by the 

defendant, ns the waste of the manor of Shcnley-bury, which be- dence against 

longed to him. title! 

There was no evidence of any court having been held of the boundaries 

manor of JVild; but the plaintiffs produced an old deed of the which have 
i ,• , , never f>een 

date of JG57; in winch it was described as a manor by that name, ascertained. 

Jn the year 1748, a private act of parliament had passed, under 

which it had been sold to a Mr. Mason ; from whose family it 

had passed to the late Earl Howe , father to the Marchioness of 

Sligo and the Baroness Howe. 

It was objected; That this was not evidence; that the place 
called Wild was a manor. 


Lord Ellenbououoii was of opinion, That the holding of 
courts was not necessary to shew that the place was a manor: it 
was sufficient if it was a manor by reputation. 

To prove that the locus in quo belonged to the manor, the 
plaintiffs proved, That there were three fish-ponds in it; which 
fish-ponds had been often fished by those who were possessed of 
the manor of Wild, the waste of which it was reputed to be: 
That an ash-tree, which had stood on it, had been cut by Lord 
Howe's orders in his lifetime, and taken away: That a person 
having dug some loam in Green Street, was stopped by Lord 
Howe’s directions; and that some mud, which had been dug 
out of one of the ponds, had been given by Lord Howe to one 
of the witnesses. 

The case intended to have been set up on the part of the dc- 

fendnnt 
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defendant was, That the lord of the manor of Shenley-bury had 
lands held of his manor on both sides of the locus in quo , as well 
freehold as copyhold, which paid quit-rents to the manor: That 
the cattle of the inhabitants' of Shenley commoned on Green 
Street , without interruption. 

Lord Ellenborough asked, if the defendant could prove any 
act of ownership exercised by him, in respect of the soil ? Being 
answered in the negative, he said, ‘That what was proposed to 
be given in evidence, was not an answer to the plaintiffs' case. 
The question in the cause respected the right to the soil. The 
right to the soil was evidenced by acts of ownership exercised on 
it; not by presumptive evidence of property arising from sup¬ 
posed boundaries, the rights to which have never been ascertained 
by possession. In this case, every act of ownership that could 
be exercised ha*d been done: the ponds had been fished, persons 
had been prevented from taking the soil, and a tree had been 
felled. That evidence of actual ownership must prevail against 
supposed uncxcrciscd rights. 

Verdict for the plaintiffs. 

Garrona and Marryat for the plaintiffs. 

Shepherd , Serjt. and Espinasse for the defendant. 


CHELMSFO R D SUMMER ASSIZES, 
CORAM HOTHAM, BARON. 


Rex against Walfoud. 


rpHIS was an indictment against the defendant. 

-*■ The indictment charged, That the defendant feloniously 
stole half a peck of oysters of a certain laying of the plaintiff's, 
situated at Tollesfleet t in the county of Essex. 

The prosecutor of the indictment was the proprietor of certain 
oyster-beds or layings, on the coast of Essex. Those beds are 
considered as private property: they are copyholds; and the 
proprietors are rated to the poor, and all other assessments with¬ 
in the parish. They are allotted out among different pro¬ 
prietors ; and their respective beds are marked by beacons or 
long poles put into the ground ; but they are all in an arm of the 
sea, and covered with \he salt water; and the water Iherc is 
navigable. 
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The oysters are laid on these layings previous to their being 
put on the beds to fatten : they are caught in different parts of 
the coast and creeks, and purchased by the proprietors, for the 
purpose of being afterwards carried'to the beds ; very few, if any, 
being produced on the layings. 

Garrow , for the defendant, objected: That this indictment 
could not, in point of law, be sustained: That either as to the 
place where the larceny was committed, or that which was the 
subject of it, the indictment could not be supported: That the 
place where they are laid was an arm of the sea, where all the 
King’s subjects had a right to fish: That oysters were of that 
description, that felony could not be committed in the stealing; 
but that above all, the legislature had, by a statute in 31 George 
III. c. 51, declared that this offence was a misdemeanour only : 
That after that construction of the legislature, the offence could 
never be construed to be felony. 

It was admitted by the prosecutor’s counsel. That larceny 
could not be committed unless of personal chattels, and not that 
which was ferae natures; but they contended, that the oysters 
here were not the natural produce of the place, but were brought 
from different parts of the coast, where they were produced, at 
the expense of the proprietor, and laid on the beds for the pur¬ 
pose of being fattened, and improved for sale; so that there wns 
as distinct a property in them as in any other chattel: That as to 
the place being an arm of the sea, where all the King’s subjects 
had a right to fish, in fact, the several proprietors had a distinct 
and several property in the oyster lays, marked out anil distin¬ 
guished by posts and boundary marks : That they were held of 
the adjoining manor, and were rated to the poor for them; and 
though it was admitted, that the act of parliament had declared 
the offence to be a misdemeanour, that did not prevent the 
party injured from proceeding for a felony, the remedy being 
cumulative. 

Mr. Baron Hotham ruled, That the statute 31 Geo. III. c. 51 . 
having made the offence a misdemeanour only, had negatived the 
idea id' a felony, l ie said, he had taken the opinion of some of 
the other Judges on the point, who were of that opinion: he 
therefore ordered the defendant to be acquitted. 

1 rower and Espinasse lor the prosecution. 

Garrow and Marryat for the defendant. 
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Dayman against Molton, Kirby, cl alt. 

rPHlS was an action of trover, for the ship Grace. 

The plaintiff brought his action to recover the value of 
that ship, he claiming title as the owner. On the part of the 
defendants, antecedent ownership in the plaintiff was admitted ; 
and the only doubt in the case was, whether that property was 
not at an end, by virtue of the transfer of the property by what 
is called A Colonial Transfer ? that is, by a side in Jamaica , 
under the particular circumstances following, ami under which 
the defendants claimed: 

The ship had been built in 1799, and went on a voyage to 
Jamaica; at which time the plaintiff was the owner. After her 
arrival there, she got aground, and sustained some damage. 

On the part of the plaintiff it was suggested, that, with a frau¬ 
dulent view of obtaining the ship, * it was pretended, that she 
could not be got off; and in consequence a survey was taken ; 
which was represented by the plaintiff to be a mock-ceremony, 
by the persons called in to make the survey not being properly 
chosen ; and who had decided, that she had sustained so much 
injury, that she should be sold for the benefit of the owners: 
that she was accordingly put up, and sold by auction; and 
bought by one Dunn, who sold her to one It. Molton , by whom 
she was sold to the other defendant. 

The plaintiff contended, that there was no fair transfer of the 
property, the transaction being fraudulent: that Kirby , one of 

the 
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the defendants, had ‘ been one of the persons employed on the 
survey: that she had not bilged then, though it was so 6tated in 
the survey; but was readily got offi and sailed soon after for 
England; and performed that voyage in safety: that one Cun¬ 
ningham acted as auctioneer; and, without any authority, had 
undertaken to conduct the sale for the plaintiff; and which sale, 
with a view to effect a fraudulent transfer, had taken place before 
the time advertised, which was contended to be fraudulent and 
void. 

Erskinc , for the defendant, contended, that what was done, 
was done by the authority of the captain: that the ship was in 
fact a wreck ; and he contended, as a matter of law, that the cap¬ 
tain had a virtual authority from the owners of a ship, under 
such circumstances, to sell what remained of her. * He did not 
contend for an unqualified power in the captain to sell under 
every circumstance; but, in the present case, he admitted, that 
though the vessel was aground, yet if she was easily, in the opi¬ 
nion of sailors, got off, it would be evidence of fraud in the pur¬ 
chase, if bought as a wreck: but he stated, he would shew that it 
was extremely doubtful whether it would be practicable or not; 
and that it was attended with much risque and expense; and that 
the captain was therefore well warranted in law in the step he had 
taken. 

Lord Eia.ENBonouoH. A captain of a ship has by law a 
right to hypothecate her in a foreign country, for the purpose 
of raising money for her necessary repairs ; but he has no such 
general authority by law as to sell. The case of Trcmcnhcrc v. 
Trcsilian, from Sid. 453, had been cited to that effect; and no 
doubt the law is so: but there arc circumstances arising in con¬ 
sequence of the increase in our commercial transactions, that 
may admit some extension of that rule of law. Where a case 
of urgent necessity and extraordinary difficulty occurs, where a 
ship has received irremediable injury, I am disposed to go as far 
as I can to support what has been contended for by Mr. 
Erskine, that under such circumstances, the captain, acting 
bond Jide and for the benefit of the owners, might sell the ship 
for the benefit of his owners. This is the disposition of my 
mind ; but I cannot lay it down as positive law. At all events, 
it can only be justified by extreme necessity and the most pure 
good faith ; that is, if the vessel is in such .a state as it would be 
probable the owners themselves, if on the spot, would have acted 
in the same way as the captain has done, and have sold the ship. 

I shall 
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IfAYMAN 
against 
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Kirby, et alt. 


[ 09 ] 
Nov. 2d. 

Where money 
has been paid 
into court, 
short of the 
plaintiff’s de¬ 
mand, and it 
is taken out 
of court, it is 
admissible 
evidence to 
shew quo ani- 
mo it was 
done; and it 
is not to be 
taken as an 
admission that 
the rest of the 
demand was 
unfounded. 


I shall therefore leave it to the jury to say, whether in this case, 
there existed such a necessity as called upon the captain, acting 
for the benefit of his owners, to sell the ship ? and if there did, 
whether this was a fair sale, and untnixed with any fraud ? It 
appears that a survey has been made; but there is no evidence 
that the captain ever made any attempt to raise the vessel. He 
should have applied to the agent for the ship, and endeavoured 
to have procured money for the purpose. If all means of this 
sort failed, the necessity of selling would have been more press¬ 
ing ; and I think the captain should have done so. With re¬ 
spect to fraud in the sale, I must observe on this case, what de¬ 
serves much reprehension: a survey has been made; anti some 
of those who made the survey have become the purchasers. I 
think such conduct highly improper. A court of equity will not 
allow a trustee to become a purchaser of property ol' which he is 
trustee: such jealousy does a court of equity entertain of a man’s 
availing himself of information obtained by means of bis situa¬ 
tion. It would be a useful lesson to persons circumstanced as 
they arc here; they should make their election either to be sur¬ 
veyors or purchasers; but they should not be both, by which 
they are in a situation unfairly to avail themselves of information 
they have obtained as surveyors. 

Verdict for the plaintiff. 

Garriw and Marryat for the plaintiff. 

Erskine , Gibbs , and Giles for the defendant. 


Hildyard against Blowers. 

ri^IIIS was an action on the statute, for selling five chaldrons 
of coals as and for wharf or full measure, and delivering 
them short by sixteen bushels. 

The defendant was a dealer in coals, and had sold the coals in 
question to the plaintiff. He had brought an action for the price 
of the coals against the present plaintiff who paid money into 
court toth^value of the coals Jess by the value of sixteen bushels; 
which the plaintiff relied upon as a deficient delivery. The de¬ 
fendant took the money out of court, and had his costs. 

This was urged by the plaintiff as an admission of the short 
delivery, and as conclusive evidence to sustain the present 
action. 

Lord Eli.enhorough said, as the act of taking the money out 
of court was the act of the attorney, and of an equivocal aspect, he 

would 
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would suffer the attorney for tiie present defendant, to give evidence 
ns to the taking the money out of court, which had been so paid in, 
with the deduction; and to explain what was the motive for it. 
lie was admitted to state the advice which had been given to hia 
client, as to taking that step; which was, that he had taken the 
money out of court merely to avoid litigation, the sum in dispute 
being so small,—and not as admitting that there had been a de¬ 
fective delivery. 

Verdict for the defendant. 

Gibbs and Comyn for the plaintiff. 

Erskine , Garrow , and Espinasse for the defendant. 


Hildyard 

against 

Blowkrs. 


[ 70 ] 


Davey against Lowe. 


r I ’'IllS was a special action on the case, against the defendant, 
ns one of tiie deputy coal-meters of the city of Lotidon, for 
improper conduct and negligence in his office, in suffering coals 
to be delivered out of a ship short of measure. 

The declaration stated, “ that the defendant, being one of 
the meters duly appointed to measure and superintend the de- ( 
livery of coals from ships in the river Thames, &c. had,” &c. 
[stating the offence.] 

To prove the appointment of the defendant, a witness was 
called from the principal coal-meter’s office. He produced a 
book, in which was an entry, in the form of a petition to the 
Lord Mayor and Board of Aldermen, to the following effect:— 
“ the fifteen principal coal-meters of this city, present unto this 
court Thomas Gearing, Joseph Lowe [the defendant] and others 
(naming them) being all freemen of this city, and of the fellow¬ 
ship of porters, to be sworn their deputies as usual.” 

An entry was then made, that Gearing , Lowe [the defendant] 
and the rest were appointed by the master coal-mctcrs; and that 
they were that day severally sworn in the Lord Mayor’s Court, 
Ijondon , to the due execution of their said several offices.—Dated 
Coal-meters' Office, London , the 2d of February, 1797. 

It was admitted, that there were fifteen principal coal-meters, 
each of whom had a deputy ; and that the defendant was one of 
the latter. 

Gibbs , for the defendant, objected: that jlhere was a variance 
between the evidence and the description of the defendant in the 
declaration: that he was described in the declaration as one of 

the 


Nov. sd. 

Where, in a 
declaration, 
the defendant 
is described as 
a meter for 
the superin¬ 
tending the 
delivery of 
coals, his 
being a de¬ 
puty coal- 
meter satisfies 
that averment. 


C 71 ] 



71 


CASES AT NISI PRIUS, 


1803 . the meters duly appointed to measure and superintend the deii- 

- very of coals: that the defendant was not one of the meters duly 

agaiMt appointed: these were the fifteen appointed by the city of Lon- 

Lowe. don. The defendant was a deputy only, not appointed by the 

city, but merely approved of. 

It was answered by the plaintiff’s counsel, that there were two 
descriptions of meters, the principal coal-meters and the deputy 
coal-meters: that the defendant was not described as a principal 
coal-meter, but merely as a meter. He did answer that descrip¬ 
tion : he was a meter; and he was sworn to discharge the office. 

Lord Ellen borough. The first impression of my mind was 
in favour of the objection. The word “ appointed” struck me, 
that the defendant could not be said to be appointed ; but now 
I think otherwise. There are two description of meters. The 
declaration describes the defendant as a meter: he certainly is 
so appointed to measure coals. The declaration docs not say, 
[ 72 ] “ appointed by the city of Londonor in any particular way. 

The entry in the book of the city is, that “ being appointed by 
the principal coal-meters to do his duty This, in my opinion, 
satisfies the description in the declaration. 

Gibbs asked, and had the point reserved. 

Erskine , Garrow, and Lawrs for the plaintiff. 

Gibbs, Park , and 1 Richardson for the defendant. 

I believe it never was afterwards moved. 


Nov. soth. 
Where a prin¬ 
cipal employs 
an agent or 
servant to sell 
for him, what 
such agent 
says as a war- 
ranty or re¬ 
presentation 
at the time of 
die sale, re¬ 
specting the 
thing sold, is 
evidence 
against the 
principal; but 
not wnat he 
has said at an¬ 
other time. 

[ *73 J 


SITTING-DAY AFTER TERM AT GUILDHALL. 
Helyear against Hawke. 

f I''HIS was an action of assumpsit , on the warranty of a horse, 
sold by the defendant to the plaintiff 

Plea of the general issue. 

The warranty was, * ( that the horse was seven years old, and 
free from vice.” This was so stated in the declaration. 

The horse had been sent to be sold at Tatter sail 's had been 
inserted in his catalogue as a horse to be sold; and was de¬ 
scribed, in that catalogue, as seven years. He had however not 
been brought to the hammer; but had been sold by private con¬ 
tract to the plaintiff Jby the defendant’s groom, * before the day 
of sale by auction; and on the warranty made by the groom the 
action was founded. 

The 
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The defendant denied his having given any warranty what¬ 
ever, except of his soundness. 

The evidence on the part of the plaintiff, as to the warranty, 
as stated in the declaration, was, that he having TaMersalV s cata¬ 
logue in his hand, went to the defendant’s groom, who was then 
at TattersaWs taking care of his master’s horse. He had the 
horse brought out; and asked the groom, if he was but seven 
years old ? He said, yes.—If he was free from vice ? The groom 
said, yes; he is, if you have him. The horse was then led back. 
The witness heard nothing said about the price at that time; 
but the horse was soon after delivered. 

In the course of this evidence, Erskine , for the defendant, 
made several objections. He first objected, that the declarations 
of the groom, as to the age or qualities of the. horse, which 
amounted to a warranty, were not admissible to charge the mas¬ 
ter : that it was necessary, before the master was bound by his 
act, to make him the accredited agent of the master; and that 
even when he was so constituted, what he said could not be 
given in evidence; and that to prove it, he should be called 
himself. 

Gibbs , of counsel for the plaintiff admitted, that he must be 
constituted the accredited agent of his master, before the master 
could be in any way bound; but he contended, that the rule, as 
to the inadmissibility of his declarations, applied to cases of de¬ 
clarations made not at the time of the transaction, but at an¬ 
other, and unconnected with the fact of the sale: that the defend¬ 
ant had constituted him his agent, by sending him with the 
horse to TattersalFs, and authorizing him to give the represen¬ 
tation stated in TattersalFs catalogue, and confirmed by a 
letter from the defendant, which he could produce. 

Lord Ellenbokouoh. If the servant is sent with the horse 
by his master, and which horse is offered for sale, and gives the 
direction respecting his sale, I think he thereby becomes the 
accredited agent of his master; and what he has said at the 
time of the sale, as part of the transaction of selling, respecting 
the horse, isevidence; but an acknowledgement to that effect, 
made at another time, is not so: it must be confined to the time 
of the actual sale, when he was acting for his master. 

The evidence of what passed between the plaintiff and the 
defendant’s servant at the time of the sale, ^proved only the con¬ 
versation first stated ; but nothing was said about the price. 

Lord Exxenborovgh was of opinion, that as nothing was 

then 
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then said about the price, it could not be deemed a complete 
contract for the sale of the horse, or constitute a warranty made 
by the agent at the time of the sale, it therefore became neces¬ 
sary to call for the letter. 

It was in these words: 

« Sir, 

** I understand, from my groom, that the chesnut gelding 
he sold yesterday belonging to me, is returned by the gentleman 
[ 75 ] who bought him as seventeen years old. This I have nothing 
to do with; and shall not enter into the merits of the question. 
I bought him as a seven years old gelding of Mr. Clowes , a Lan¬ 
cashire gentleman; and ordered my groom to warrant him 
sound, which he is. As to his age I neither know nor care; 
nor shall I take him back.' The gentleman who bought him 
has a receipt; if his age is mentioned in it as seven years old, 
and he can prove that he is more, I will take him back : if his 
age is not mentioned , I have nothing more to say. 

Your obedient servant, 

Martin Hawke.” 

Upon this letter being read, Erskine contended, that it did 
not give a general agency to the servant to warrant him seven 
years old; but merely that lie was sound : that the servant being 
therefore but a special agent, and having exceeded his authority, 
the master was not bound. 

It was answered, that it had been decided, if a master entrusts 
a servant to sell, that, even if he exceeds his authority, the master 
is bound. 

Lord Ellen boro ugh. I think, the master having entrusted 
the servant to sell, he is entrusted to do all that he can to effec¬ 
tuate the sale; and if he does exceed his authority in so doing, 
he binds his master; but from that letter, there was no admis¬ 
sion of the warranty, as stated in the pleadings. The plaintiff 
must go farther. 

The plaintiff was under the necessity of calling the defendant’s 
[ 76 ] servant; who proved, that there was no warranty; but that the 
horse was to be taken with all faults. The plaintiff was there¬ 
fore nonsuited. 

Gibbs and Esptnasse for the plaintiff. 

Erskine for the defendant. 
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SITTINGS AFTER TERM AT WESTMINSTER. 


1803. 


Rusby against Scarlett, Esq. 2>«. sd. 

^I^HIS was an action for goods sold and delivered. The master is 

■*" Plea of Non-assumpsit. from the^a 

The plaintiff was a corn-chandler. The action was brought n™™ debts 

to recover the price of a quantity of hay and straw, sold by the contracted by 

plaintiff, for the use of the defendant’s horses. The plaintiff ^here he* 1 * 

proved the delivery of a quantity at the defendant’s stables, and gives the ser- 

tlie delivery of bills of parcels; but there was no evidence °f beforehand to 

his having ever seen the defendant, or of his liaving*evcr received pay for goods; 

any orders front him whatever, or that he ever received from 

him directly any payment or money whatever. the servant to 

The defence was, that the defendant had given money to his take up goads, 

coachman to pay the bills, which he had embezzled. It appear- money to pay, 

ed that the defendant had kept a book with the servant; in *J* e servant 

* prnbczzlcs the 

which were entered the articles procured by the servant, and money. 

the sums advanced to him; but there did not appear to be any 

connection between the sums advanced to the servant and the 

demands which he was to pay; but the money was advanced 

generally. 

Gibbs, for the plaintiff. This is not a case where the master [ 77 ] 
has given the servant money to go to market with. The servant 
has had money at different times; bills of parcels were sent; and 
the defendant has settled, at different times, without calling for 
vouchers of the payment; this he ought to have done. He has 
assented to credit; and he contended, that the law as relied 
upon, only applied to cases where the master gave the servant 
money specifically to pay for the goods. 

Lord Eixenborough. The general rule to subject the prin¬ 
cipal to the act of the agent is this, the agency must be antece¬ 
dently given, or be subsequently adopted. There must, in the 
latter case, be some act of recognition; but if I authorize a man 
to obtain credit on !my account, and he gets the goods on such 
credit, unless I have paid him, I am myself liable: but I go 
further, for if the goods were taken up, and the money given 
afterwards to the servant to pay, I am inclined to think the mas¬ 
ter liable, if the servant has not paid over the money; for he 
has given the servant authority to take up goods On credit. It 

is 
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is therefore material to see when the money was given. If the 
servant was always in cash befbre-hand, to pay for the goods, 
the master is not liable, as he never authorized him to pledge 
his credit; but if the servant was not so in cash, he gave him a 
right to take up the goods on credit; and' I think he would be 
liable, as the servant has not paid the plaintiff, though he might 
have received the money from the defendant, his master. 

Verdict for the plaintiff. 

Gibbs and Lockhart for the plaintiff. 

Erskine and Garraw for the defendant. 


t 78 j 

Dec. sd. 
The statute 
7 <7*0.1. c. 91. 
allowing 
debts due at a 
future time to 
be proved un¬ 
der a commis¬ 
sion of bank¬ 
ruptcy, ap¬ 
plies to writ¬ 
ten securities 
only. 


Parslow against Dearlove. 

T HIS was an action of assumpsit. 

The defendant pleaded as to all the premises and under¬ 
takings, except as to 36/. 16s. Non-assumpsit and as to that 
sum, that he became a bankrupt before the cause of action 
accrued. 

The action was brought to recover a sum claimed by the 
p laintiff who was a schoolmaster, for half a year’s schooling of 
the defendant’s sons. The half-year ended on the 24th of June, 
1801. 


On the 20 th of that month, the defendant became a bank¬ 
rupt. It appeared in evidence, that the bills for schooling were 
made out half-yearly, at Midsummer and Christmas. The boys 
had been taken away on the 18th of June. The plaintiff’s coun¬ 
sel proved, that the half-year ended on the 24th, up to which 
time all the bills were made out; and he contended, that the 
debt did not accrue and become due until the 24th; and the 
defendant having become a bankrupt on the 20 th, the debt ac¬ 
crued subsequent to the bankruptcy; and was therefore not dis¬ 
charged by the certificate. 

It was on the other side contended, for the defendant, that, 
under the statute 7 Geo. I. c. 31., the debt was proveable under 
the commission : that the debt was due on the 18tli, before the 
commission, though not payable till the 24th: that at all events, 
it was proveable under the statute, being debitum in presenti sol- 
vendum in Jxdturo .* and the cases of Henbest v. Brown , Peak’s 
N. P. Cases, 54, wps cited; where Lord Kenyon had ruled, 
[ 79 ] that a debt for goods sold, and due at the time of the commis¬ 
sion, was sufficient to support the commission, and was within 

the 
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the statute. Cochran v. Love, Co. B. L. 18, was also cited as in 
point. 

Lord Eri-enborough said, he thought the debt was not of 
llmt description, which could be proved under the commission. 
His lordship turned to the act of parliament, which he observed 
spoke of “ bills, bonds, promissory notes, and other personal 
securities, for money payable^ at future days; and allowed per¬ 
sons having such securities , not then due, to come in under the 
commission of bankruptcy.” The act seemed therefore to be 
meant to be confined to written securities only, and that was 
his opinion; and he therefore held the certificate of the defen¬ 
dant to be no bar. 

Verdict for the plaintiff'. 

Er shine and Manley for the plaintiff. 

Parle and Espinasse for the defendant. 

In the next term, the Court of King's Bench was moved to set 
the nonsuit aside; but the Court agreed with the Lord Chief 
Justice. Vide 4 East , 438, S. P. 


FrickE it against French. 


\ SSUMPSIT for goods sold, and work and labour, with the 
^ * other coimnpn counts. 

Plea of Non-assumpsit. 

The action was brought to recover the sum of * 163/. for the 


papering and ornamenting certain rooms of the defendant. 

The demand was contested, on the ground of overcharge: the 
sum of—/. having been paid into Court. 

A witness was called, who was by profession an artist and or- 
namenter of rooms: be had done the work for the plaintiff^ who 
had paid him for it. 

The work consisted of ornamental paintings, in a very expen¬ 
sive style. The room was decorated with pilasters, and in com¬ 
partments with festoons of flowers. 

The witness said. That the festoons were painted by one Fu- 
gnlett , who was employed under him. 

The defendant’s counsel asked him, Wlmt sum he had paid to 
FngaleU for the part which he performed ? 

Carr one objected to tliis question: lie staled that Lord Ken¬ 
yon had said. That the profits of tradesmen ought not to be¬ 
come the subject of investigation: That the matter in dispute 
was. What the whole was worth when finished ? 

Vol. V. - E 
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[ 81 ] * 

Same day. 

In assumpsit 
for a debt a- 
bove six years 
standing, and 
statute of limi¬ 
tations plead¬ 
ed, if a party 
says. He has 
no recollection 
of the debt, 
but relies on 
the statute, the 
bar is good. 
Aliter , If he in 
any way ad¬ 
mits that it 
was unpaid. 


[ 82 ] 


Lord Eleenborougii said. Ho thought the question might 
be asked. The demand was composed of the expense of the 
materials; the skill and other expenses incurred and paid on 
account of them. It was therefore perfectly unobjectionable to. 

The witness was accordingly examined. 

Verdict for the plaintiff’. 

Garrmt) and JLavoes for the plaintiff. 

Erskine and Ch. Warren for the defendant. 


Bryan against Horseman. 


A SSUMPSIT for goods sold, with the common counts. 

* * Plen of JSfon-assumpsil and the Statute of Limitations. 

The action was brought to recover the value of a quantity of 
wheat, sold by the plaintiff to the defendant, more than six years 


before the commencement of the action. 

On the part of the plaintiff the evidence to establish a new 
promise, the sale having taken place more than six years before, 
was. That of the sheriff’s officer, who had made the arrest. 

His evidence was, That the defendant, when he was arrested, 
was asked by the officer, If he meant to pay the debt? The 
defendant answered, “ I do not consider myself as owing Bryan 
(the plaintiff) any thing, as it is over six years since the debt 
was contracted. I acknowledge having had the wheat; but 1 
have paid part, and 2 61. only remains due.” 

The defendant’s counsel contended. That this did not amount 
to a promise sufficient to take the case out of the statute. 

Lord Eixenboiiough. I am not willing to narrow the effect 
of this statute: it was meant to protect persons who might have 
lost their vouchers from loss of time, or have otherwise been de¬ 
prived of their evidence: it is a shield which the law has put 
into the hands of the defendant to protect himself; but he must 
use it, and not throw it away. If therefore the defendant says, 
on being applied to for the money, “ I have no recollection 
whether it was paid or not; but I think it was: I rely on the 
statute; it is six years since,” that shall protect him against the 
debt; but if there is any acknowledgment that the debt is then 
due, I think the acknowledgment of the debt being then subsist¬ 
ing, raises a promise.to pay, grounded on his antecedent lia¬ 
bility. lie does not rely upon the presumption of payment, 
which the law would raise for him. Here the defendant has 

made 



82 


MICHAELMAS TERM, 43 GEO. III. 


made such acknowledgment. The course of the cases has held, 
that this takes the case out of the statute; and I shall so direct 
the jury; but give the defendant’s counsel leave to move it, if 
he thinks it fit to move. 

There was a verdict for the plaintiff, with liberty given to the 
defendant's counsel to move to set the verdict aside. 

Garruio and Wiglet/ for the plaintiff. 

Park and Bosanquet for the defendant. 

In the next term this case was moved; and the Court concur¬ 
red with the Chief Justice. 


1803. 


Bryan 

Against 

Houseman. 


SITTINGS AFTER TERM AT GUILDHALL, IN THE [ 83 ] 
COMMON PLEAS. 


Clement against Gunhouse. 

rpHIS was an action of assumpsit , brought to recover the 
A. amount of wages claimed by the plaintiff, as a sailor on 
board of a ship commanded by the defendant. 

The declaration was generally for work and labour as a sailor. 

The plaintiff proved the service on board by the evidence of a 
sailor, who had served on board the same ship. He w’as asked. 
If he and the plaintiff had not signed articles? He answered 
in the affirmative. Upon which they were produced by the de¬ 
fendant’s attorney. They were signed by each of the parties, 
but had a seal after each name. 

Upon this the defendant’s counsel objected : That the plaintiff 
should be nonsuited, as the plaintiff’ should have declared on the 
deed. 

Mr. Justice Chambke, before whom the cause was tried, asked 
for the ship’s articles. His Lordship having perused them, said, 
He was of opinion that the objection could not be sustained. 
The putting a seal opposite to the name, though evidence of a 
deed, and one of the formalities belonging to it, wus not to be 
taken Us conclusive. If the parties did not mean to contract by 
deed, the ignorance of the parties as to the effect of a seal, could 
not make it so. Here the words of the articles are, “ To which 
the parties have set their hands,” not seals. It was therefore not 
the intention of any of the parties to execute a deed. He there¬ 
fore should hold it to be not sufficient to nonsuit the plaintiff 

E 2 The 
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The plaintiff* had a verdict. 

Cock ell, Serjt. and Alley for the plaintiff. 
Shepherd , Serjt. for the defendant. 


Elswokth, Executor of -, against Wool more and 

another. 


nvAiincrwho r | TILS was an action of assumpsit for work ami labour. 
;X:r;; l i ar - ^ The action was brought to recover a sum of money claim- 

■ <.rv-’ at a • ed by the plaintiff, and which is termed Gratuity Wages to 

' payper w ],icli the intestate was stated to have been entitled as sail-maker 

o ? .*Pth, cannot 

any fur- on board the Admiral Gardiner East India ship, of which the 
wages or defendant was the owner. 

’J i.*tuit v by , • 

■ > ve V rcus- The defendants were the owners of the India ship Admiral 

Gardiner: the deceased, in the year 1797, engaged on board 
her. He signed articles, which were produced. In the articles 
he was described as sail-maker. 


[ ■ 7 ] The case which the plaintiff proposed to prove was, That the 

sum of l 2l. per month, claimed by him, was, by the settled usage 
of the East India Company’s ships, allowed to a certain descrip¬ 
tion of persons sailing on board the India ships; such as the 
boatswain, painter, and sail-maker : That exclusive of this ge¬ 
neral custom and usage, Waul mure, the defendant, who was 
ship’s husband, had promised to pay the deceased that sum of 


money. 

It was admitted, that the wages of 21. lO.v. per month, men¬ 
tioned in the articles, had been paid. 

Best, Serjt. for the defendant, objected: That the action was 
not maintainable. lie read the words of the statute, 2 Geo. II. 
c. .0. By the first section it is enacted, “ That it shall not be 
lawful for any master or commander of any ship or vessel, bound 
to parts beyond the seas, to carry any seaman or mariner, except 
his apprentice or apprentices, to sea from any port, or where lie 
or they were entered or shipped, to proceed on any voyage to 
parts beyond the seas, without first coming to an agreement or 
contract with such seamen or mariners for their wages; which 
agreement or agreements sludl be made in writing, declaring 
what wages each seaman or mariner is to have respectively, dur¬ 
ing the whole voyage, or for so long time as he or they shall 
ship themselves for; and also to express in the said agreement 
or contract the voyage for which such seaman or mariner was 
shipped to perforin the same; and in case any master or com¬ 
mander 
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mamler of any ship or vessel, shall carry out any seaman or ma¬ 
riner, except his apprentice or apprentices, upon any voyage to 
parts beyond the seas, ■ K without first entering into such agree¬ 
ment or contract as aforesaid, and he or they signing the same, 
such master or commander shall forfeit and pay the sum of five 
pounds for every such seaman or mariner which he shall carry to 
sen, without entering into such agreement in writing as aforesaid, 
to the use of Greenwich Hospital. 

By another section of stat. 2 Geo. II. c. 3. “ It is further 
enacted, That if any seaman or mariner enter or ship himself on 
hoard any merchant ship or vessel, on any intended voyage for 
parts beyond the seas, he or they so entering themselves as 
aforesaid, shall, and they arc hereby obliged to sign such agree¬ 
ment or contract, within three days after he or.they shall have 
entered themselves on board any ship or vessel, in order to pro¬ 
ceed on any voyage as aforesaid; which agreement or agree¬ 
ments, or contracts, after the signing thereof, shall be conclusive 
and binding to all parties, for and during the time or times so 
agreed or contract;:d for to all intents and purposes, any custom 
or usage to the contrary in anywise notwithstanding.” 

He then contended, That under this act no action could be 
maintained for sailors’ wages, unless they were entered into un¬ 
der articles: That the contract being in writing, no sum could 
be recovered beyond that for which the articles were subscribed : 
That the policy of the act would be evaded, if by a sub-contract 
the sailor was allowed to reserve to himself more than the articles 
gave him. 

On the other side, the plaintiff's counsel insisted, That there 
was nothing inconsistent with the policy of the act to allow this, 
which the established usage of the trade had allowed, not to the 
seaman, as such sailor or mariner, as described in the articles, 
the deceased having been in a different situation, that of sail- 
nialver; and that the act applied to the crew as consisting of 
sailors only : That in this case there were two contracts : the 
one with the East India Company, for the wages reserved by the 
articles; these were paid by the East India Company : but that 
this money claimed by this action was on a contract with the 
owners, and independent of the wages. 

Lord Alvani.ey said. He was clearly of opinion that the 
plaintiff’ should be nonsuited : That the act was express, ro- 
<|uiring in terms that articles should be signed by the sailors : 
That it would be a fraud on the rest of the crew, if the owners 


1F0J. 

EtSWmiTt!, 
Execute 
agubisi- 
Wooi.Moirr. 
and ane.. 1 .' r. 
[ * Hh 2 


[ *■ 


were 



CASES AT NISI PRIUS, 


i7 


1803. 

Elsworth, 
Executorof— 
aghinst 
WOOLMORE 
and another. 


were permitted by a private contract to give more wages to one 
than to another: he therefore was of opinion, that there could 
not be two legal contracts; that the only one allowed was that 
entered into by articles, and signed by him. 

The plaintiff was nonsuited. 

Shepherd, Serjt. and Espinassc for the plaintiff. 

Best, Serjt. and Pell for the defendant. 
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rpHIS was an action on a policy of insurance, underwritten 
by the defendant for 100Z. It was effected on the ship Spe¬ 
culation, on a voyage from Ipswich to Chester. 

Loss by capture. 

The policy was on the ship: it was dated the 24-th of January, 
1801; and was effected by the plaintiffs, as agents to one Marsh ; 
in whom, in the declaration, the interest was averred to be. 

The fact of ownership being in Marsh, was disputed by the 
defendant. 

To prove the ownership to be in Marsh , the plaintiff called 
the several persons who had supplied the ship with different ar¬ 
ticles, as blocks, stores, &c. and other articles for the use of the 
ship there. It was proved that they were put down to Marsh : 
that he was made debtor for them, and actually paid for them to 
the different persons by whom they were furnished. 

Marsh was also called as a witness, to prove the fact of the 
property being in himself (he having been a bankrupt, obtained 
his certificate, and released); he stated, That the ship was his; 
but being asked. How he htfd come entitled to the property in 
the ship? and, Whether it was not by bill'of sale? He an¬ 
swered in the affirmative : that he had so become entitled. 

The plaintiffs having rested their proof of ownership there, 

Gibbs objected : That the plaintiff'had not made out his case: 
That the witness had stated his title to be under a bill of sale, 
which was in writing: That the bill of sale should be produced; 
and that he should not be allowed so to prove it by parol. 

Lord Ellenborough ruled. That it was sufficient evidence 

of 
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of ownership in Marsh, to enable the plaintiff to sustain the 
action; and to entitle them, unless contrary proof was offered, 
to recover : That the paying for the several articles for the ship 
in that manner, could not be presumed to be done by a stranger, 
or by one unconnected with the ship ; and as proved, was suffi¬ 
cient evidence of ownership; sufficient at least to entitle the 
plaintiff to rest on that proof of ownership ; and though it had 
been proved that the witness Marsh had purchased the vessel by 
a writing, that should only have the effect of letting the defen¬ 
dant into proof of the actual state of the title as so derived. 
Verdict for the plaintiff. 

Erskitie and Giles for the plaintiff 
Gibbs and Marry at for the defendant. 


1803. 


Thomas 
and Others 
against 
Foyle. 


Pearson against Fletcher. 

A SSUMPSIT on a bill of exchange, for 5601. drawn by 
^ Marsh on the defendant, and accepted by him, dated the 
-5th of February, 1800, at six months, and indorsed to the 
plaintiff 

The defendant pleaded, first, Non-assumpsit; secondly, bank¬ 
ruptcy. 

The plaintiff proved the indorsement by the payee to him, and 
the acceptance by the defendant; and there rested his case. 

The defendant produced his certificate. The commission was 
sued out the 19th of June, 1800; and the certificate was dated in 
January, J801 : and then relied, that as it appeared to bear date 
subsequent to the date of the bill, the certificate was a com¬ 
plete bar. 

The plaintiff"’s counsel contended, that it was incumbent on 
the defendant to prove an act of bankruptcy subsequent to the 
dale of the note: that the plea averred, that the several causes 
of action accrued prior to the bankruptcy: that the plaintiff 
having fixed a date by the bill, it was necessary for the defendant 
to answer that time, by shewing an act of bankruptcy subsequent 
to it. 

For the defendant, his counsel insisted, that the plea being 
given by the statute, was to supersede the necessity of going 
through the evidence of all the steps of the bankruptcy; and 
of course of the act of bankruptcy: that it must be there¬ 
fore taken to have been an act of bankruptcy at the time of the 
suing out of the commission, which Was on the 19th of June, 

7 and 
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and subsequent to the date of the bill; which was sufficient to 
protect the defendant. 

Lord Ellen borough, after expressing some doubt at first, 
said, that he was of opinion, if the plaintiff meant that the cer¬ 
tificate should be no bar, it was incumbent on him to shew an 
act of bankruptcy committed by the defendant, which preceded 
the debt in question ; that he must take the fact to be, that the 
defendant was a bankrupt at the time of the date of the commis¬ 
sion, which was subsequent to the date of the note, and which 
could therefore have been proved under it. 

Upon this being so ruled by tbe Lord Chief Justice, the plain¬ 
tiff’s counsel called upon the solicitor under the commission, to 
produce the proceedings. 

The defendant’s counsel objected to it; and the solicitor, who 
had a subpoena daces team, referred to Lord Eixenboiioicii for 
his direction. 

Lord Ellenborough said, that he considered it as a public 
duty to have the proceedings produced. 

Upon which suggestion from his Lordship, the proceedings 
were produced ; and upon being referred to, tbe act of bank¬ 
ruptcy appeared to have been committed in the month of No¬ 
vember, 1799, which preceded the date of the note. 

The defendant’s counsel contended, that this was not admis¬ 
sible as evidence of the act of bankruptcy : that it was necessary 
for the plaintiff to prove the act of bankruptcy by distinct evi¬ 
dence, such as would be required in the case of an action by t he 
assignee. 

The plaintiff’s counsel, on the other hand, insisted, that the 
defendant, having relied on the certificate obtained under the 
commission, and that the defendant was a bankrupt at the time, 
and of course that a good act of bankruptcy had taken place, it 
must be taken that this was the act of bankruptcy relied on ; and 
that of course the deposition was evidence. 

Lord Ellenbokolgh ruled, that this was evidence of an act 
of bankruptcy at that time; and that it should be sufficient evi¬ 
dence of an act of bankruptcy at the time specified in the pro¬ 
ceedings. 

Verdict for the plaintiff, with liberty to move to set the ver¬ 
dict aside. 

Gibbs and Giles for the plaintiff 

Garrow and Espinasse for the defendant. 

This case was afterwards compromised. 


Dover 
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Dover against Maestaer. 

IIS was an action of debt, on the statute 2 Geo. II. c. 24. A note given 

* agninst bribery at elections. whoITa?been 

The declaration stated, tliat the defendant, being a candidate bribed, for re- 
to represent the borough of lleydon, in Yorkshire , at the last P a Y mcnt 
general election, corrujilly gave to one , fames Sharp, a voter, to him, in or- 

nionev (to wit, 5l.) as a reward to vote for him, to be returned der to secure 
• ' . his vote, in an 

on the said election. action of debt 

Sharp was called as a witness. for the bri- 

Lord Eu.enuououch cautioned him: that 2 Geo. II. c. 24. given in^evi- 
tliough the time (two years) *given by the statute for bringing a dence, though 
civil action against him for receiving a bribe was ^one by, yet to prove'the* 
there was no limitation at common law to a criminal prosecution fact of bri- 
by indictment; therefore he was not bound to answer any ques- -i 

lion which might criminate him. L 

The witness said, he was sworn to speak the truth, and would: 

That during the canvass for the election, the defendant gave a 
supper to the out-voters in London; and made a speech, pro¬ 
fessing himself a candidate : that it had been an old custom in 
the borough, that every freeman who voted at the election, 
should receive after the rate of 20/. if he voted a plumper for the 
candidate; and 10 1. for a split vote, without any express engage¬ 
ment or previous promise from the candidate to pay any thing. 

The witness then proved that Sir Lionel Dayrell was elected 
a member for I ley don at the preceding election in 1 796 ; hut 
after the election, had not remembered the custom as to the 
defendant; l’or he had received nothing, though he had voted 
for Sir Lionel. 

This he mentioned to the defendant Maeslaer, at the supper; 
who desired to see him again. He called at the defendant’s 
house afterwards; and announced himself as James Sharp, an 
out-voter for lleydon. Upon which he was introduced to the 
defendant; and he then asked him to accommodate him with 51. 

The defendant gave him a 51. bank-note; for which Sharp sign¬ 
ed a promissory note, payable to the defendant on demand. 

The defendant then expressed his hope, that Sharp would not [ 94 ] 
deceive him, as he should not like to be laughed at. Sharp said, 
the defendant might depend upon him; and they parted. 

At the election, the 5th of July following. Sharp gave Ins 
vote for the defendant ; and had all his extras paid, including 

his 
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his. journey from London. After the election, Sharp called upon 
the defendant, who desired him to make out his account of what 
he had received from him and his agent, which was about 3/.; 
and then gave him 2/. 105. which, including the 51. note, made 
the sum of 10Z. 10s. amount to 10s. more than the customary 
allowance to voters at Heydon. 

The next witness called was Christopher Savile, Esq. one of 
the successful candidates. 

Before he was sworn in chief, Dallas swore him upon the voir 
dire. He asked him, if he was the Christopher Atkinson who 
had stood in the pillory, on a conviction for perjury? He ad¬ 
mitted he was. Dallas then put in an examined copy of the re¬ 
cord of the judgment; and objected to his competency as a wit¬ 
ness, having .suffered an infamous judgment. 

Erskine admitted the objection; and put in the King’s pa¬ 
tent of pardon, which he contended restored his competency, 
and so Lord Ellenbokough ruled ; for being an indictment for 
perjury at common law, and not under the statute, it was com¬ 
petent to the King to pardon: but had it been a conviction 
under the statute, the royal prerogative is taken away by the ex¬ 
press words of the statute. 

Mr. Savile was therefore examined; and swore, that in a pri¬ 
vate conversation, a short time before the election, between 
Maestaer and him, at his house, when they were friendly, and 
had joined interests, Maestaer told him that he had let Sharp 
have 51. and had taken his promissory note. 

The promissory note was then produced by the defendant, on 
proof of notice to produce it; and it appeared to he for pay¬ 
ment of 5l. to Maestaer , on demand, signed by Sharp { but it 
was not stamped or witnessed. 

Gibbs objected: that it could not be read in evidence for 
want of a stamp; but Lord Ellenborough ruled, that as the 
plaintiff did not give it as a security, or attempt to enforce it 
as a valid instrument, but as corroborative of the testimony of 
Sharp, that such a note was given by him for the money advanc¬ 
ed him, it was evidence of the transaction. 

On proof of these facts, and that the money was advanced in 
London, 

Lord Elee^borough left it to the jur}', Whether this was in 
fact and substantially a loan of money to Sharp , to be repaid by 
him, or only colourably so, and in truth to be retained by him, 
and to influence his vote at the election i If the latter, it was a 

corrupt 
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corrupt advance as a reward to vote* whatever shape it assumed ; 
and however penal the consequence might be to the parties, the 
jury must find a verdict for the plaintiff, and give him his 500/. 
penalty. 

The jury found a verdict for the plaintiff on the first count. 

Ershine and-for the plaintiff. 

Gibbs and Dallas for the defendant. 

Erslcinc contended strenuously, that he had a right to reply, 
though Dallas, for the defendant, called no witnesses: he con¬ 
tended for it on the ground that the defendant’s counsel had 
put in the record of conviction of Atkinson, for perjury, which 
introduced new matter of fact into the cause, requiring an an¬ 
swer and observations of counsel: but Lord Eleenborough 
ruled, that the discussion of the competency of tbg witness in¬ 
troduced by the production of the record, was merely collateral 
to the issue between the parties, which terminated on his lord¬ 
ship’s having over-ruled the objection ; and that Erslcine was not 
entitled to a reply. 


Sheriff against Potts. 

f | MIIS was an action of assumpsit, on a policy of insurance on 
the ship Columbia , “ at and from Guernsey to Gibraltar, 
with liberty to touch and discharge goods at Lisbon .” 

Loss by capture. 

The policy had been adjusted at a loss of 100/. per cent. 

Park, for the defendant, stated the adjustment; and that he 
should prove the settling by the *dcfendaut, which would be 
sufficient proof for him to call upon the defendant to im¬ 
peach it. 

Lord Ellenborough said, it certainly would be sufficient so 
to launch the case; but that if the defendant could shew that 
the adjustment had been made under a mistake, or in any way 
get rid of it, there was an end to the plaintiff’s case. 

In which the plaintiff's counsel acquiesced, and relied on the 
adjustment. 

Erskine , for the defendant, admitted the adjustment; but 
stated, that his defence turned upon a fact admitted by the plain¬ 
tiff himself^ in his answer in equity, namely, that after the ship 
had arrived at Lisbon , the defendant not only discharged part of 
her cargo brought from Guernsey, but had taken in another 
cargo for Gibraltar. This he contended avoided the policy. 

Park , 
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Park , for the plaintiff, in answer contended, that it appeared 
by the same answer that she had waited at Lisbon for a convoy 
to Gibraltar: that during that time, she had taken in part of her 
lading, which was when she could not have sailed, so that there 
was no delay for the purpose of getting in a cargo: that there 
was a clause in the policy, by which there was a return of pre¬ 
mium in case the ship sailed with convoy from Lisbon, which re¬ 
cognized a right in the ship to stay there: but upon the con¬ 
struction of the words of the policy itself, he contended, that the 
words of the policy would admit such a construction as would 
warrant the taking in of a cargo at Lisbon and in fact it was 
so generally understood. 

On the other side was cited the -case of Stilt v. War Jell, 2 N. 
P. Cases, 640; in which Lord Kenyon had ruled, that where, 
on a policy on a ship at and from Whitehaven to St. Michael's, 
and from thence to sail to, touch and stay at any port on the pas¬ 
sage; that where she did touch, she was not protected under the 
policy in breaking bulk; and on that ground the policy was held 
to be void. 

Lord Eixenborough. This is certainly a deviation, and 
discharges the policy. The liberty to discharge or take in a 
part of her cargo, must be governed by the terms of the contract 
between the parties. It is here to discharge her cargo; ami no¬ 
thing is said about taking in another. The construction con¬ 
tended for would go this length : that if a ship was detained by a 
foul wind, she might take in another cargo, and institute a new 
adventure. Her taking in another cargo at Lisbon is a new 
voyage, a new adventure: it is not within the terms of the. 
policy. 

The plaintiff was nonsuited. 

Park and Gaselcc for the plaintiiK 

Erskinc for the defendant. 


CASES 
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Briggs against Crick. 


,4 SSUMPSIT on the warranty of a horse. The defendant 
J ‘ had warranted the horse to be sound at the time of 
the sale. 

The plaintiff proved the sale and warranty; and that he was 
unsound. 

The defendant’s case was to be made out by the evidence of 
several former proprietors of the horse ; all of whom had sold 
him with a warranty. 

The first witness being called, he was asked, if he had not sold 
the horse to the defendant, with a warranty that he was sound ? 
He answered in the affirmative. 

Best, Serjt. objected to his testimony, on the ground, that 
having given a warranty of the soundness, he was supporting his 
own case, and protecting himself from an action; inasmuch, as 
il the defendant succeeded in this action lie would screen himself 
from the effect of being called upon on the warranty given by 
himself on the sale to the plaintiff 

It was answered, that this was not sufficient, as it was not a 
direct interest: besides which, though the horse might have been 
sound when sold by the witness, it did not directly prove that he 
was sound when sold to the plaintiff: it was matter of presump¬ 
tion only. 
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Lord Alvanlet. The verdict given in this cause cannot he 
given in evidence in any action to be brought against the wit¬ 
ness, or against any of the former proprietors of the horse; if 
it could, it would disqualify them from being witnesses. This I 
apprehend to be the settled distinction since the case of Bent v. 
Baker (3 Term Itep. 27.) They direct interests in the event of 
the cause sufficient to disqualify them, though it might be matter 
of observation as to their credit. 

Best , Serjt. and Espinasse for the plaintiff. 

Shepherd, Serjt. and Marryat for the defendant. 


SITTING-DAY AFTER TERM AT GUILDHALL. 


Upfold against Leit. 

^^SSUMPSIT to recover the sum of 80/. 

Plea of Non-assumpsit. 

The money had been paid into the hands of the ^defendant, 
who was a land-valuer and auctioneer, on the agreement for the 
purchase of some lands. The purchase had not been com¬ 
pleted ; and the action was brought to recover it back again. 

The defence set up was, that the plaintiff and defendant had 
settled all their accounts; and that the plaintiff had given a re¬ 
ceipt in full of all demands. 

It was relied upon for the defendant, that the receipt was 
procured by gross fraud and imposition; and that the receipt 
which had been on another account, had had the words “ in full 
of all demands,” interpolated after it had been given. 

A copy of the receipt was offered in evidence, on the sugges¬ 
tion of the original being lost. 

Amongst other suspicious circumstances, it appeared that the 
defendant had made the copy of the receipt, supposed to have 
been given by the plaintiff in his own hand-writing; and had 
deposited it with an innkeeper at Dorking , desiring him to take 
care of it, in case of any dispute. The copy contained the 
words “ in full of all demands.” This copy was produced, and 
was relied upon as evidence. 

Lord Ellenbokough. If the party, by making this copy, 
and relying upon it as evidence, has destroyed the original, and 
thinks he thereby avoids a prosecution for forgery, he very much 

deceives 
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deceives himself. I very well remember Mr. Justice Buller 
trying a man indicted for forgery, under circumstances such as 
these; and that learned judge had no doubt, that he might have 
been * convicted on it. He however escaped on another ground. 

Verdict for the plaintiff. 

Garrow'and Lawes for the plaintiff. 

Marryat for the defendant. . 


.SITTING-DAY AFTER TERM AT GUILDHALL, IN 
THE COMMON PLEAS. 


Harmer against Killing. 


A SSUMPSIT for goods sold and delivered. 

““ The defendant pleaded non-assumpsit anti infancy. 

Replication of a promise after full age. Upon which issue 
was joined. 

The facts of the case were, that the goods had been furnished, 
which the defendant had had. After he came of age, the plain¬ 
tiff sent to him to demand the money. The person sent saw the 
defendant, and threatened to arrest him. Upon which the de¬ 
fendant agreed to give his note for it; but happening to mention 
what lie was about to do to a friend of his, his friend said, Don’t 
do it: draw upon your father’s executors. He then refused to 
do any thing. 

It was contended, by Shepherd, Seijt. That this was not such 
a promise as was sufficient in law to bind the defendant. 


Lord Ai.vani.ky said, that the infant was discharged by his 
nonage for goods, not necessaries, if furnished to him before his 
full age; but that he might bind himself by a new promise, aftcr 
he obtained his full age: but that he held that such promise 
must be voluntary, and given with knowledge that he then stood 
discharged by law : that where an infant under the terror of an 
arrest, had a promise extorted from him, or where it was given 
ignorant of the protection which the law afforded him, he should 
hold that he was not bound to it. If therefore the jury should 
be of opinion that the facts were, that this promise was so ob¬ 
tained, he should direct them to find for the defendant. 

Verdict for the defendant. 

Best, Seijt. and Lawes for the plaintiff. 

Shepherd, Serjt. for the defendant. 
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SITTINGS AFTER TERM AT WESTMINSTER, fN 
THE KING’S BENCH. 


IIaudaciie against Stewaiit. 

T HIS was an action for money liatl and received. 

Plea of Non-assumpsit. 

The defendant was an auctioneer; and had been employed 
by the assignees of JVigstead , a bankrupt, to sell the bankrupt’s 
interest in a house, which he had occupied before he became a 
bankrupt. 

There were several fixtures in the house, which * belonged to 
the landlord, and which were inventoried in the original lease, 
from the lessor to JVigstead , as lessee. 

When the defendant advertised the house and fixtures to be 
sold, on account of the assignees of JVigstead, Mr. Sterling, who 
was solicitor to the landlord, waited on the defendant; shewed 
him the counterpart of the lease and the inventory of the fix¬ 
tures; and desired that he would not dispose of such fixtures as 
were there inventoried, as they belonged to the landlord. lie 
promised not to do so; and accordingly he sold the house with¬ 
out the fixtures. 

Hardacre , the plaintiff, became the purchaser; but the de¬ 
fendant afterwards sold the fixtures to a builder, employed by 
the plaintiff to repair the house on account of the plaintiff; 
and he paid the defendant 621. for them; which sum the pre¬ 
sent action was brought to recover, the plaintiff having been 
called upon by the original landlord. 

It was contended for the defendant. That this action could 
not be maintained against the defendant, who appeared to be 
only an agent employed by the assignees to sell; and that there¬ 
fore the action should have been brought against the assignees, 
who were principals; and Sadler v. Evans , * JJurr. 197*. was 
cited, as particularly applying to this case: in which it was de¬ 
cided, That the title to property could not be tried in an action 
against the agent; which was the point here, as the whole turned 
on the title of the landlord or the assignees to these fixtures; 
and the defendant had sold not upon his own account, but as 
the agent for another. 


8 


Lord 
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Lord Ellenborough said. That he was of opinion, that the 
action was maintainable against the defendant, though what he 
had done had been done while acting as an auctioneer: That 
the law was so in the cases stated; but here the auctioneer had 
made himself, by the manner of conducting himself, quasi a 
principal. He had had notice not to sell: That the fixtures 
were the property of the landlord, and of course that they did 
not belong to his principals; notwithstanding which, he sold 
them, and received the value. If a man sells property of others, 
with full notice that he is doing wrong, and that he is disposing 
of that to which he has no title, he is liable to an action for 
money had and received. 

Verdict for the plaintiff*. 

Gibbs and Marryat for the plaintiff*. 

Garraw and Holroyd for the defendant. 


Doe ex dem. Maslin, et alt. Assignees of William 
Smith, a Bankrupt, against Roe. 

T HIS was an action of ejectment, to recover the possession 
of certain premises in Stepney. 

Plea of Not Guilty. 

By lease made in 1799, the premises in question were de¬ 
mised to Smith the bankrupt, for fourteen years. 

In March , 1802, Smith had become a bankrupt, upon the 
petition of one Gardner. lie had previously* deposited this lease 
with Gardner , he being then considerably in Gardner's debt. 

The plaintiff's proved the bankruptcy and the lease, which 
it appeared was then a subsisting one; and there rested their 
case. 

Parnther, for the defendant, contended. That the plaintiffs 
could not recover, on the ground that nothing passed under the 
assignment but that in which the bankrupt was beneficially in¬ 
terested : That the only interest he had here, was a reversionary 
interest in this property; the right of possession to which he 
had no claim, having given it up by the deposit of the lease 
with Gardner and cited 3 Bos. and Pull. 4. 

The defendant called Gardner. He proved, that Smith the 
bankrupt, having been indebted to him, and he wanting se¬ 
curity, Smith had deposited the lease of the premises with him, 
Vox.. V. F as 
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as a setairity; but no assignment was then, or at any time made 
by the bankrupt to him. 

Upon that evidence, Lord Ellenbouough said, This was no 
defence to the action. This was in the nature of a mortgage; 
but there was no assignment, nor was the legal estate ever passed 
out of Smith's possession. Whatever remedy equity might give, 
the plaintiffs were entitled to recover at law. 

Verdict for the plaintiffs. 

Garroiv and Espinasse for the plaintiffs. 

Parnther for the defendant. 


Rex against Locker, Wainwright, and Wile. 

* 

nHHIS was an indictment against the defendants, for a con- 
A. spiracy, in procuring a young lady, then a ward of the 
Court of Chancery, to marry the defendant Locker. 

The defendants appeared by different attornics; and defended 
separately. 

The defendant Locker , having gone through his case, Mr. 
Erskinc , who was counsel for IVaiuicrighl and his wife, proposed 
to call Mrs. Locker, lie stated the ground of his right to do 
so, on this, that though a wife could not be a witness for a hus¬ 
band, and so could not be called for Locker; yet, that where 
others were implicated, he might make use of her testimony 
merely to shew that the defendant, Wainisorighl and his wile, 
had not that share in this transaction imputed to them. 

Lord Eu.en borough said, He was clearly of opinion, that 
she was not admissible. A joint crime was imputed, in which 
her husband was implicated; and who would be benefited by 
it? It was a clear rule of the Laws of England , that a wife 
could not be called as an evidence for or against her husband, 
except in the excepted case of Lord Audley and whether her 
evidence was .mediately or immediately to affect him, the legal 
objection equally applied. 

Evidence having been offered of the circumstances of Mr. 
Locker , whom the information averred to be “ a man of mean 
and low circumstances,” in summing up to the jury the Lord 
Chief Justice said, it is averred in the information, That the 
defendant Locker , was “ a man of mean and low circumstances:” 
that is an averment which is material; but it must be taken re¬ 
latively. ^Vhat may be good circumstances in one man, cannot 
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be deemed so in another. The averment does not mean that he 
was an absolute beggar. Evidence has been offered of his cir¬ 
cumstances. The jury will say, Whether they are of opinion 
that he is such a man ? If they do not, they will find him not 
guilty on the count in which this averment is found. 

They found all the defendants guilty; and they were after¬ 
wards sentenced to eighteen months’ imprisonment. 

Attorney-General, Garrow, Best , and Abbott for the prosecu¬ 
tion. 

Burrough and Espinasse for the defendant LocJcer. 

Erskine , Common Scrjt., and Header for the defendant Wain- 
wright and wife. 


Barbauij against Hookham. 

r""|'' l HIS was an action on the case, for slanderous words, iinpu- 
JL ting to the plaintiff disaffection to government. 

The case was, That the plaintiflj being a member of the Si. 
James's, Volunteer Corps, the defendant, who was a serjeant of 
the corps, had represented to the committee, by whom the general 
business of the corps was conducted, that Barbaud the plaintiflj 
who was then a member, was an unfit and improper person to be 
permitted to continue a member of the corps. 

The words charged in the declaration were, That the defen¬ 
dant had said, That the plaintiff' had been the executioner of 
the King of France ; and that he had clapped his hands, rejoic¬ 
ing at the event; and adding, that France would then be one of 
the first countries in the world. 

It appeared in evidence, that the plaintiff was a Frenchman; 
and that the defendant had not made use of the words publicly, 
but had communicated them to the officers jof the corps, who 
constituted the committee for its regulation. 

Lord Eixenbouocgh said, That it was not to be allowed 
that such an action could be sustained. It was a communication 
made upon a most important matter for their consideration. 
Whether foreigners, the natives of a country in open war with 
us, were to learn the use of arms in a country threatened to be 
invaded by that country ? The action was most ill-advised and 
improper. 

The plaintiff was nonsuited. 

Erskine and Clifford for the plaintiff. 

Garrow and Lawes for the defendant. 

F2 
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Feb. 24th. 


Spencer q. t. against Mann and others. 


In an action on 
the 5th of Eli*, 
c. 4. for follow¬ 
ing a trade not 
having served 
an apprentice¬ 
ship, if the de¬ 
claration 
charge a parti¬ 
cular trade to 
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have been on¬ 
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nate trade in 
another and 
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trade, though 
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cessary part of 
it, it is a fatal 
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r piIIS was an action of debt qui tam, to recover the penalties 
given by the statute of the 5th of Elizabeth , c. 4. for follow¬ 
ing a trade, and not having duly served an apprenticeship. 

The count of the declaration, on which the plaintiff sought to 
recover, was this, “ That the defendants used and exercised the 
mystery and occupation of sawyers, being a trade or mystery, 8tc. 
and being such sawyers, not regarding the statute, &c. did set 
a certain person (to wit, one William Cullender ) to work on cer¬ 
tain work in such trade, mystery, or occupation; and did con¬ 
tinue him so set on during all the time, &c. although the said 
William Cullender had not been brought up therein seven years 
as an apprentice, contrary to the form of the statute.” 

It appeared in evidence, that the business of the defendants 
was that of mast and block-makers: That in the carrying on of 
that trade, it was necessary that the timber should be sawed up; 
but that was for the purpose of fitting it for their general trade 
of mast and block-makers; but that they had employed persons 
as sawyers, to saw up the timber for making the masts and 
blocks; and Cullender had been so employed; and that he had 
never served an apprenticeship. 

The defendants’ counsel objected: That the plaintiff should 
b® nonsuited, on the ground of his having, in the declaration, 
stated the defendants to have carried on the business of sawyers ; 
which was a material averment in the declaration : and that he 
had failed to prove it. 

The plaintiff’s counsel contended. That it appeared in evi¬ 
dence, that the defendants, though carrying on the business of 
mast and block-makers, in fact, carried on that of sawyers, it 
being a part of that business to saw, up the timber used in it: 
That the statute extended to cases where the trade was carried 
on not solely, but as part of another, with which it was so con¬ 
nected, that the latter could not be carried on without it. 

It was further observed by Mr. Gibbs , That it was a material 
averment to state that the defendants were sawyers; the offence 
being the setting to work a person who had not served as an 

apprentice; 



HILARY TERM, *3 GEO. III. 


lit 


apprentice; which was an offence subjecting the party to a pe¬ 
nalty, whether he was of any trade or not. Beach q. t. v. Turner, 
* Burr, was cited. 

Mr. Justice Lawrence said, He was of opinion that the plain¬ 
tiff should be nonsuited. The plaintiff had described the defen¬ 
dants as using and exercising the mystery or occupation of saw¬ 
yers : that was not their business; it was that of mast and block- 
makers. Masts or blocks cannot be made without first sawing 
up the timber; but because it was necessary to saw out the tim¬ 
ber to manufacture it to the uses of their trade, that did not 
make them sawyers: it was not the business which they proposed 
to follow. With respect to its being an immaterial averment, 
though it might be so taken in the beginning of the count, it 
could not be rejected in the part of the count where the breach 
was assigned as describing the offence, “ the setting Cullender 
to work in such trade, mystery, or occupation, so used by them 
as aforesaidwhich was the offence of carrying on the business 
of sawyers, that being the trade which, in the beginning of the 
count, they were described as carrying on. 

The plaintiff was nonsuited. 

Erskine, Gibbs , and Espinasse for the plaintiff. 

Garrow and Comyn for the defendant. 
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Goom against Jackson. 

A SSUMPSIT for goods sold and delivered. 

Plea of Non-assumpsit. 

The action was brought to recover the value of a quantity of 
glue. 

The plaintiff was a glue manufacturer, living in London ; the 
defendant resided at Stockport , in Cheshire. The defendant had 
dealt with the plaintiff: and the glue had been sent by sea to 
Liverpool , and from thence forwarded to Stockport. 

In the beginning of July, 1803, the defendant # had sent a writ¬ 
ten order for glue. It was for one quantity to be sent imme¬ 
diately ; the remainder in two months after. 

The first parcel was sent on the 21st of July ; and received by 
the defendant, who paid for it. The second parcel was sent in 
September , being two months after. The ship in which the lat¬ 
ter parcel was sent was burnt, and the glue lost. 

The defence was, That no letter of advice had been sent to 

the 


Same day. 

In general 
cases it is the 
duty of the 

a er of the 
o s to send 
advice of the 
shippingtothe 
consignee; but 
tills is capable 
of being con¬ 
trolled by die 
course of deal¬ 
ing between 
the parties. 

I *113 ] 



ns 


CASES AT NISI PRIUS, 


1804 . 


Goom 

against 

Jackson. 


L 11 * 3 


the defendant of the time of shipping the glue; so that the de¬ 
fendant had been prevented from insuring it. 

The plaintiff's counsel answered. That the order having been 
given in July, specifying the times of sending the goods; and 
that the first parcel having been received, it was a notice of the 
plaintiff's acceptance of the order; so that he had a right to ex¬ 
pect the second parcel in courso, at the expiration of the two 
months ; but that , at all events, it did not seem to be the course 
of their dealing so to give advice of the sending of the goods. 

Mr. Justice Lawrence asked. If the defendant had had any 
letter of advice of the shipping of the parcel of glue in the month 
of July? No letter was produced. 

Mr. Justice then said. That he was of opinion, that in general 
cases, it was the duty of the shipper of the goods to give notice 
of the shipping of them by a letter of advice; as otherwise, the 
conveyance of the goods might be subjected to the inconvenience 
suggested, that of losing the opportunity to insure; but that was 
capable of being controlled by the course of dealing between the 
parties; in which case such letter of advice might be dispensed 
with. In this case, it was in evidence that the parcel sent in 
July had been paid for, and yet no letter of advice was produced ; 
so that there was evidence from whence the jury might infer that 
the course of dealing was such. 

Verdict for the plaintiff. 

Gcirrcm and Espinasse for the plaintiff. 

Gibbs for the defendant. 


SITTINGS AT GUILDHALL. 


Smn.EY against Hammond. 

\ SSUMPSIT for rent of tithes, and on an account stated. 

The plaintiff Shipley was owner of the tithes ; Hammond 
was the occupier. The tithes were due in 1795; and the only 
doubt was. Whether the plaintiff was entitled to interest or not 
from that time ? 

Lord Ellen borough. If there was an agreement for tithes, 
to be paid on a particular day, the sum to be paid would bear 
interest from that time; but where it is only a general agreement 

for 
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for so much a-year, without specifying any time for the payment^ 
no interest is payable. 

Garrow and Barrow for the plaintiff. 

Gibbs for the defendant. 


1804. 

Shipley 

against 

Hammond. 


Bourdenave against Gregory. [ us j 

rpHIS was an action on the case, brought to recover damages The seller of 
for not accepting stock, sold by the plaintiff to the defen- to°»hew eidTer 
dnnt. an actual ten. 

This was one of many actions which arose from the forged derandrefu- 
, , , . . t , . r 1 / *al, or that he 

letter, supposed to have been written by .Lord Hawkcsbury to wa s at the 

the Lord Mayor, notifying a pretended signing of preliminaries place ready to 

HiciKc Hie irans- 

ol peace. fer on the day 

The transaction in question arose on the 5th of May; on °| the pur- 
which day the plaintiff, by his broker, sold 10007. three per cents. 
at sixty-nine. In the course of the same day the forgery was 
detected ; and by a Resolution of the Stock Exchange, those 
bargains were declared to be void ; and that the persons who 
had purchased should not be bound. The plaintiff* insisted on 
the performance of the contract; and the present action was 
brought. 

The plaintiff proved an application to the defendant to accept 
the stock, on the 6th and 7th ; and the stock was sold on the 
12th at sixty-four, leaving a loss of five per cent. ,• to recover 
which the action was brought. 

Gar 7 •ow, for the defendant, objected to the plaintiff’s right to 
recover, on two grounds : First, That the plaintiff was bound to 
have been ready to have transferred the stock on the day of the 
purchase; and that he should have presented himself on the 
latest hour of the day, or on the next transfer day, of which there 
had been no evidence given : That that was necessary, in order 
to shew that the plaintiff considered the contract as a subsisting [ 116 J 
one, and on which he meant to rely: That it could not be allow¬ 
ed for him to play fast and loose with the contract, and to con¬ 
sider it as valid or not, as it suited his interest; as in case the 
stock had risen, the plaintiff might have retained the stock. Se¬ 
condly, He contended. That the sale of the stock ought not to 
ltfivc been deferred till the 12th; but that under the act to which 
he referred, the stock should have been sold on the next transfer- 
day ; and a delay until the 12th was an unreasonable one. 
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Lord ExxxHBoitovoH. With respect to the party waiting till 
the last moment^ in a state of readiness to transfer, from the 
multiplicity of those transactions, it could not in point of conve¬ 
nience be possible; but I am of opinion, that it is sufficient for 
the plaintiff to shew a reasonable degree of promptness to trans¬ 
fer the stock in question; and it is a question for the jury, Whe¬ 
ther there was an offer to perforin his part with reasonable 
promptness ? That I think is sufficient; and as it has been given 
In evidence that the broker did apply to the defendant on the 
6th and 7th to accept the stock, the question is. Did he do so 
bonajide, and did Mr. Bourdenave , the plaintiff, tender himself 
with an unchanged purpose ? 1 have looked into the act of par¬ 

liament, and I do not think that the stock is required to be sold 
on the next transfer-day. I will, however, reserve this point; and 
the former. Whether the seller was not bound to have been at 
the * time and place on the last hour of the day to make a 
transfer. 

Erskine and Richardson for the plaintiff. 

Garrcno and Gibbs for the defendant. 

In the next term the two reserved points came before the 
Court, when Lord Eixenbobough changed his opinion; ant! 
it was decided. That it was necessary to shew an actual tender 
and refusal; or that the plaintiff waited at the Bank, on the day 
it was understood the transfer was to be made, until the books 
closed. On the other point, the Court concurred in opinion 
with his Lordship. S. C. 5 East, 107. 


Wallace, Administrator, against Cook. 


HPHIS was an action of assumpsit , for money had and received, 
brought by the plaintiff, as administrator of his son, who 
had been a sailor on board a King's ship, and who died on 
board the Spanker hospital-ship. 

It was given in evidence. That he entered on board a King’s 
ship in September, 1794; at which time he had given a power of 
attorney to receive his wages, &c. He served on board of other 
ships, the last of which was the Union; and died in September , 
1799. 

To prove his death, a clerk was called from the Sick and 
Hurt Office: he produced a book from the office, in which 
the death of the plaintiff’s son was entered. 

He 
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He was asked as to the nature of the book produced, Erskine , 
for the defendant, having objected to it as evidence. He said. 
That it was a copy from the different returns, made by the offi¬ 
cers of the ships of persons dying on board; and that what was 
entered there, was from such a return made by the surgeon of 
the Spanker. He was asked, For what purpose the book pro¬ 
duced was kept? and if for any public purpose ? He said, That 
returns were made from it to the Inspector of Wills. 

Lord Ellenborough said, a That it was clearly evidence. It 
was a book of office^ kept by a public officer under the Ad¬ 
miralty ; and to which credit was given, by the inspectors receiv¬ 
ing it as evidence of the death of the sailors mentioned to be 
dead in the different returns. 

The defence was. That the money was paid to the person 
having the power of attorney. This payment was made in 
1800. 

Lord Ellenborough. This is no defence; the sailor having 
died in September, 1799, his death was a revocation of the power 
of attorney; and no subsequent payment was legal. 

Verdict for the plaintiff. 

Gibbs and Hullock for the plaintiff. 

Erskine for the defendant. 


Br.art> against Ackerman. [ 119 ] 

A SSUMPSIT on a bill of exchange, drawn by Skill on the In an action by 
defendant, in his own favour, accepted by the defendant, ^bil^payaWe 
and indorsed by Skill, dated the 24th of September. to die dniw- 

The plaintiff proved the hand-writings; and there rested his 
case. may be a wit> 

The defence was, usury in the discount of the bill by Skill. ®® ss t0 .^P™ve 
Skill was called to prove it. He was objected to by Erskine, couming the 
on the ground that the object of his testimony being to destroy bill, 
the bill, on which his name appeared: he had an interest, which 
no release could cure. 

It was answered, That the verdict here could not affect any 
claim against Skill: That he was still liable to be sued on the 
bill; and though Skill might, by his evidence on this trial, de¬ 
feat the action against Ackerman the defendant, the plaintiff 
might recover against him, as the witness might not be able to 
establish usury when the action was brought against himself! 

Vol. V. G Lord 
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1804. Lord Ellenborouoh said, He was admissible, on the ground 

- of the verdict not being evidence in any trial against the witness, 

against whose name was on It: That the usury did not destroy the bill, 
Ackerman, so that it could never be produced again. The plaintiff’ might 
sue on it, and recover against the witness. 

To prove the usury, it was suggested that the bill in question 
[ 120 ] and another had been discounted together; for which a sum of 
12/. had been given, which was here usurious. No notice had 
been given to produce the other bill; but the plaintiff called Mr. 
Trickey , the plaintiff’s attorney. He was asked. If he had a bill 
in his possession, drawn by Skill in his own favour, on Ackerman, 
dated the 26th of September , 180 S, for 71/. f 

It was objected : That this question could not be asked, as this 
bill had come to the possession of the witness in the character of 
attorney. 

It was answered, That this circumstance was a fact founded 
on the witness’s knowledge of a certain piece of paper being in 
existence; and not a fact known by the communication of his 
client. 


An attorney is Lord Ellen borough. The question is put, as to the exist- 
speakastothe ence of a bill of a particular description, as to names, times, anti 
particulars of dates, which are contained in the question, that is not a mere 
fact; but consists of circumstances which the attorney came to 
be.acquainted with from the delivery of the bill to him by his 
client: That is a communication from him by his client, which 
he is not bound to disclose. I think the question cannot be 
asked. 

Erskine , Gibbs , and Barrow for the plaintiff. 

Garrow and Hovel / for the defendant. 
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Manley et Ux. against Peel. 

A SSUMPSIT for money due to the plaintiff’s wife before 
marriage, upon three promissory notes and an accountable 
s m and recc ipt- Amongst the rest, the plaintiff put in a promissory note 
which’ cannot for 170/. dated the 8th of June., 1801, without a stamp ; so that 

therefore be it could not be received in evidence; but a memorandum was 
given in evi¬ 
dence, is evidence to go to the jury, from which they may presume, that from the payment 
of so much for interest, there was a principal sum in proportion due. 

7 indorsed, 
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indorsed, in the defendant’s haftd-writing, thuB, “ Si. 10$. paid 1804. 
for interest, 1802.” — 

Lord Ellen boro ugh observed to the jury, That though they et Uxl* 
could not consider the note, containing this indorsement, as read against 
in evidence, for want of a stamp, yet the receipt might be read, Peel ' 
as evidence for them to consider, Whether, in the year 1802, a 
principal sum of money was not thereby admitted to be due 
from the defendant to the plaintiff, yielding an interest equivalent 
to 8/. 10s. which the indorsement purported, without any refer¬ 
ence to the note itself? 

Erskine and Wood for the plaintiff. 

Garrow and Barrow for the defendant. 


Reed against White and others. 

^l^HIS was an action for cordage sold, against the defendants, 
-A as owners of the ship Princess Mary. 

The defendant White , was the managing owner or ship’s hus¬ 
band. The plaintiff took White's bill for the amount, which was 
dishonoured ; and renewed, and again dishonoured. 

For the other defendants, it was insisted, That the plaintiff 
had discharged the other owners, who, in ignorance of this mode 
of dealing between the plaintiff’ and White , had suffered him to 
receive large sums of the East India Company for freight, which 
they would otherwise have detained. 

Lord Ellenborough. If the plaintiff, dealing with White 
'separately, has adopted him, he has discharged the others, and 
must have a verdict against him: it was not necessary there 
should have been a receipt. If he has adjusted accounts with 
him on that footing, the other defendants are entitled to the be¬ 
nefit of it. The first renewed bill is expressed to be for cordage 
found for the Princess Mary, and drawn only on White. If 
this was drawn on him, as for himself and as agent for his part¬ 
ners, it was a prolongation of time as to all. The question is. 
Whether it was intended as a * settlement with him alone, and 
adopting him as the single debtor ? 

A very respectable full special jury of merchants found for the 
defendants. 

Erskine and Garrow for the plaintiff. 

Dallas and Const for the defendants. 


[ 122 ] 
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R ex against Lee and Another. March 20 th. 

T HIS was an information filed by the attorney-general The publira- 
against the defendants, who were the printers of a news- *' on in a 
paper called the Sussex Journal, for a misdemeanor. ”h™dcposi-° 

The offence charged in the information was, The publishing tions taken 
of three several accounts in that newspaper, of a transaction, ncl^oftiic 8 * 
in which a smuggler had been shot by an excise officer of the peace on a 
name of Bignold , who had been committed to Lewes Gaol to 
take his trial for murder, and who was in gaol under that charge fore the party 
when the several advertisements appeared : the information ' 

charged in the first count, “ That the defendants, before the misdemean- 
preferring the indictment against Bignold *for the supposed or * neither 
crime, and before the trial of the said offence ; for the purpose t er, o*n an'in- 
of preventing the due course of law and justice, and to influ- formation 
ence, inflame, and prejudice the minds of the people against 
the said Bignold, and to cause him to be continued in prison, and give them’in 
convicted of the said offence, published the infamous and mali- shcw 'that ° 
cions libel following, &c.” the libel was then set out, and was they wcrctru- 
a paragraph in the said newspaper. The paragraph consisted ly published. 
Voe. V. K of 
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of a statement of the depositions taken before the justice of 
the peace before whom Bignold was charged with the offence, 
and which induced the justice to commit him to prison, and 
contained several expressions and representations prejudicial to 
the character of Bignold. 

The counsel for the prosecution*proved that the defendants 
were the proprietors and publishers of the newspaper in ques> 
tion; they proved the publication of it by them, and of the 
newspapers containing the paragraphs in question, which were 
then read; and there rested their case. 

Best, Serjt. of counsel for the defendants, urged in their 
defence, That the publisher of a newspaper had a right to pub¬ 
lish a fair account of all public transactions which occurred, 
and which were matters of public notoriety, provided they 
were given fairly and impartially.: that the paragraphs in 
question were an account of a matter of public notoriety, and 
that which they had published was a true report, founded on 
the depositions, as they had been taken before a justice of 
the peace: that the paragraphs in question being therefore a 
true narrative of public matter they could not be deemed to 
be libellous. 

He was then proceeding in the course of his defence ; and in 
order to prove that part of the case, he called the clerk to the 
justices before whom the depositions had been taken, 

When Heath, Justice, interposed. He said that such evi¬ 
dence was inadmissible; that putting the criminality of such 
proceeding out of the question, the evidence offered was ex 
parte ; it was the deposition made by the prosecutor only. But 
he was of opinion, that the mere publication of ex parte evi¬ 
dence before a trial was of itself highly criminal. 

He rejected it, and both the defendants wefre found guilty. 

Shepherd , Serjt. Garrow, and Win. Jackson, for the plaintiff. 

Best, Serjt. Partington , and Courthope , for the defendant. 
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LENT ASSIZES 
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CORAM HOTHAM BARON. 


Rex against Salter and Others. 

T HIS was an indictment for a conspiracy against the defend¬ 
ants, who were journeymen hatters. 

The indictment charged, that the defendants endeavoured 
to extort from one Walter Kearns , a journeyman hatter, the 
sum of a guinea; and on his refusal, that they endeavoured 
to cause and procure *him to be discharged from the service 
of one Walls , a master hatmaker, by whom he was employed 
in his trade and business of a hatter: the said guinea being 
a fine for his having broken certain rules alleged to have 
been made for the regulation of journeymen hatmakers, and 
upon his refusal to pay it, in order to prevent the said Kearns 
from being employed, that they, in order to compel Walls to 
discharge him, unlawfully absented themselves, and refused 
to work for Walls. 

Kearns was called, and proved that he, with several others, 
worked for a Mr. Walls, who was a hat-manufacturer; that on 
the 20th of November , 1802, the journeymen met at the ma¬ 
nufactory in a garret; that the witness was sent for, and told 
that he must pay a fine of a guinea ; that the defendants and 
several others were assembled. 

The witness was then asked if he had heard any of the per¬ 
sons who were so met together in the garret, say any thing re¬ 
specting the appointment of delegates ? 

Bay ley, Serjt. objected, that their declarations were not evi¬ 
dence against the defendants on the record, whose criminality 
was only to be inferred from declarations made by themselves. 

It was answered, that this was an indictment for a conspiracy, 
charging the defendants and several others with an illegal act; 

K 2 and 


1804. 


Where there 
is evidence of 
several per¬ 
sons having 
engaged in a 
conspiracy, 
what is said 
by any of 
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1804. and that the rule was, that wherever you lay a sufficient found- 

- ation by evidence to go to the jury, of several persons having 

agrfnst met ^ or th® purpose of a conspiracy, the declarations of any of 

&u.ts 8. the parties made at any *thne or place relating to the object of 

[ 127 J the conspiracy, was evidence as against all. That this was first 

ruled in a case of the King v. Bowejr ; and had been so ruled by 
Buli.uk, J., and at the State Trials in the case of 1'homas 
Hardy. 

Bayley, Serjt. contended, that it was confined to cases where 
any acts were done by any of the conspirators, in pursuance of 
such conspiracy, in which case he admitted that such evidence 
certainly was admissible. 

Hotham, B. said, he held himself bound by what had been 
ruled and decided before, to hold this evidence admissible; and 
the question was accordingly asked. 

The defendants were convicted. 

Garrow, Best , Serjt., and Nolan , for the prosecution. 

Bayley, Serjt. and Fielding for the defendants. 
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Shutt against Lewis. 

T HIS was an action of debt, brought to recover the pe¬ 
nalty of 100/. given by statute 25th of Geo. II. c. 36. By 
the second section of which statute it is enacted, That from and 
after the first day of December, 1752, any house, room, garden, 
or other place kept for public dancing, music, or other public 
entertainment of the like kind, in the cities of London or West¬ 
minster, or within twenty miles thereof, without a licence had 
for that purpose, should be deemed a disorderly house, or place, 
&c.and every person keeping such house, should forfeit *the sum 
of 100/. for keeping such house for music and dancing without 
being duly licensed by the magistrates, pursuant to the direc¬ 
tion of that statute. 

The 


1804. 


May 15th. 

.A temporary 
use of a room 
in a public- 
house for the 
purpose of 
dancing on a 
particular fes¬ 
tival or occa¬ 
sion, does not 
subject the 
owner to the 
penalty of the 
statute 25 
Geo. 11. 
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The plaintiff’s witnesses proved: That in a room in the 
back part of the defendant’s house, which was a public one, in 
the month of April preceding, there was music and dancing, and 
that they had gone in and danced there i That there were se¬ 
veral others there assembled for that purpose ; and one witness 
swore, that Xea>*$, the defendant, who was the landlord of the 
house, took sixpence from him for admission ; but another wit¬ 
ness proved that the sixpence so taken was paid for the fiddler, 
as a subscription among those who were assembled for the pur¬ 
pose of dancing, and not for admission. 

The defendant did not deny that dancing had taken place in 
his house at the time stated ; but his defence was, that the room 
bad been taken by a person of the name of Velasco , who was a 
Jew ; that he had taken the room for eight days, which was the 
Passover among the Jews ; that it was for the entertainment 
of his friends, who were persons of the Jewish persuasion, and 
that the room was only made use of during that period. 

It was also proved, that the room was not appropriated to 
the purpose of public entertainment in music or dancing ; and 
that, in fact, at no other time had any such entertainment of 
dancing or music ever taken place. 

Lord EI.I.ENborough said, That under the act of parlia¬ 
ment, a defendant incurred the penalty for keeping a house 
for public dancing, music, or other public entertainment. 

That the mere use of a room in the house for a temporary 
purpose of dancing or music did not come within the intent or 
meaning of the statute, as the house or room should have been 
kept for that purpose: That this appeared to be a mere tempo¬ 
rary appropriation of the room to that mode of entertainment 
for eight days, during which it was hired, and which the persons 
were keeping as a festival; that it was proved that it was sot 
used for any such purpose at other times : this, his Lordship 
added, could not be called a keeping of ahouse for public danc¬ 
ing and music ; it was not appropriated to any such purpose, 
but at all other times used as part of the public-house, and was 
not within the meaning of the act, which was levelled against 
disorderly houses. 

His Lordship directed a verdict for the defendant, which the 
jury fonnd. 

Garrow and Marryat for the plaintiff. 

Erskinc aud Espinasse for the defendant. 
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Hesketh against Gowing. 


May J7th. 


A SSUMPSIT for the board and lodging, clothes, and 
other necessaries, found and provided for a female child 
of the defendant’s. 

The plaintiff proved that she had nursed and brought up the 
child, which was a natural child, but that the defendant had 
admitted it to be his ; he having frequently visited it at the 
plaintiff’s; and that the charges werfe fair and proper. 

The defence was, that the child was illegitimate, and though 
the child had been nursed by the plaintiff it had afterwards 
been taken home by the defendant into his own house, where it 
was properly provided for; that, against the consent of the de¬ 
fendant, the mother of the child had taken it from the defend¬ 
ant’s house, and had sent it back to the plaintiff, where it was 
admitted ; aud had been properly attended to and taken care 
of; and that no order oi'filiation or maintenance had ever been 
made. 

It however came out on the cross-examination of the de- 


Thc father of 
a bastard 
child, if he 
has adopted it 
as his own, 
though no 
order of bas¬ 
tardy has been 
made on him, 
is liable for 
the nursing 
and necessa¬ 
ries furnished 
for its use. 


fendant’s witnesses, that though the child had been so taken 
away from the plaintiff, yet that after the child had been taken 
away by the mother, the defendant knew that the infant had 
been sent back to the plaintiff, aud placed under her care; and 
that he had taken no steps whatever to get her back, but 
suffered her to remain with, and be provided with every thing 
by the plaintiff. 

It was contended, on the part of the plaintiff, That the £ 132 J 
suffering the child to remain w ith the plaintiff was an acquies¬ 
cence, on the part of the defendant, to the child’s continuance 
with her, and that he was therefore bound to pay for it. 

It was contended for the defendant, that the child being ille¬ 
gitimate, and filiii tmllius, and no order of bastardy having been 
made, the defendant could not be charged but on an express 
contract; that therefore he was liable to pay for the nursing, 

&C. before the child was first taken away ; that after it had 
been so taken from the borne or the defendant against his con¬ 
sent, that he could not be charged by a supposed contract, to 
which he had not agreed. 


Ivord 
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3804. Lord Ellenborough said, that there was nothing in the 

- objection of the child being filia nullius , and no order of bas- 

H «g!sinsf tar<J y ma( le; that the father was certainly liable to the payment 
Gowing. of the demand for the nursing and board of his child, though 
• illegitimate, if he adopted it as his own, and acquiesced in its 
being so disposed of in any particular way; but that having so 
taken the child with its mother’s acquiescence, he had a right 
to keep it in his own care, and provide necessaries for it such 
as he thought fit; and if the mother took the child away with¬ 
out his consent, and put it to a person to nurse, that person 
could not charge the father : he could be charged only on his 
contract. It was, however, in evidence, that the child was put 
to nurse to the plaintiff, with whom the defendant knew she 
had been before, and where he had visited; it was also very 
[ 133 j plain, that when last taken away, the defendant knew where 
the child was, and that he took no steps to take it back; his 
acquiescence in the child’s continuance there was an acquies¬ 
cence in his former liability. But he left it to the jury, as to 
the defendant’s acquiescence in her being so taken care of. 

Verdict for the plaintiff. 

Ershine and Wiglet/ for the plaintiff. 

Garrow for the defendant. 


May 20 th. Stiles against Rawlins and Another. 


If the decla¬ 
ration in an 
action for a 
false return 
on afi.fa. in 
setting out 
the writ, 
states the in¬ 
dorsement to 
levy the sum, 
together with 
the sheriffs’ 
poundage, 
officers’ fees, 
and other 
legal charges 
and incidental 


T HIS was an action againBt the defendants as sheriff of 
Middlesex , for a false return. 

Plea of Not Guilty. 

The declaration stated, That a writ of fi. fa. had issued, 
which was indorsed to levy 600/. together with the sheriffs’ 
poundage, officers’ fees, and other legal charges and incidental 
expenses attending the levy. 

The office copy of the writ was produced, and given in evi¬ 
dence : but it was indorsed “ to levy 6001. together with the 
sheriffs’ poundage, officers’ fees, el cetera .” 

It wa8.objected that this was a variance, the wprds in the de¬ 
claration, “ other legal charges and expenses attending the 


expenses at¬ 
tending the same, and the writ when produced is to levy the sum, together with the she¬ 
riffs’ poundage, officers’ fees, &c. it is a variance. 

levy,” 
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levy,*’ not being found in the indorsement on the writ, in which 1804. 

were the words et cetera only. SriuB 

*It was answered, that the words et cetera comprehended agaimt 
what were the legaland incidental charges, and that the plaintiff Rawmws. 
might therefore set out at length, what was the legal import of *.[ 134 ] 
the words in the shape in which they stood in the indorsement. 

Lord Ellenborough said, That he was of opinion, that 
the production of the writ did not support the declaration, and 
nonsuited the plaintiff on the ground of the variance, with 
leave to move to set it aside. 

Erskine and Wood for the plaintiff. 

Garrow and Gibbs for the defendant. 


Peto against Hague. 


D EBT on Statute to recover the penalty for selling coals, 
short of measure, the coals having been sold as Pool 
measure. 

The plaintiff called the coal-meter to prove the transaction, 
and the fraud practised in the sale of the coals. The defendant 
was a coal-merchant: but his business was conducted by one 
Peely , who was his nephew. The witness, in giving his evi¬ 
dence, was proceeding to state a conversation between him and 
Peely ; which was, that while the coals were at the wharf, he 
asked Peely , whether the *coals then lying in the Punt were to 
be sold by wharf or Pool measure l 

Garrow of counsel for the defendant, objected, that what 
was said by Peely was not admissible evidence to affect the 
defendant. That Peely should himself be called; for, taking 
him to be even the agent of the defendant, his declaration 
could not be evidence, although his acts might be so. 


What is said 
by an agent 
respecting a 
contract or 
other matter 
in the course 
of his em¬ 
ployment, 
which con¬ 
tract or 
matter is the 
foundation of 
the action, is 

f ood evi- 
cncc to 
affect the 
principal t 
aliter, what is 
said by him 
on another 
occasion. 
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Lord Ellenborough ruled that it was evidence; he said, 
that Peely appeared to be the manager and conductor of the 
defendant’s business: what he might have said respecting a 
former sale made by the defendant, or on another occasion, 
would not be evidence to affect his master; but what he said 


respecting a sale of coals, then about to take place, and re¬ 
specting the disposition of the coals then lying at the wharf, 
which were the object of sale, was in the course of witness’s 

employment 
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employment for the defendant, and was evidence to affect his 
master. He accordingly admitted it. 

Verdict for the plaintiff for one penalty. 

Erskine and Murryat for the plaintiff. 

Garrow for the defendant. 


[ I*] 

May 25th. 

In case for a 
libel pub¬ 
lished in a 
weekly paper, 
after proof, 
the buying of 
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made. 


[137] 


The speaker, 
or a member 
of parlia¬ 
ment, may be 
called upon 


Plunkett against Cobbett. 

T HIS was an action on the case, for a libel reflecting on 
the public conduct and character of the plaintiff', who was 
Solicitor General of Ireland. The libel was contained in a 
publication by tlie defendant, in a paper, called Cobbett's Poli¬ 
tical Register, published weekly by the defendant. 

Plea of Not Guilty. 

To prove the publication of the libel, the plaintiff’s counsel 
called a witness, who proved, that he had purchased the paper, 
called Cobbett's Political Register, and which contained the 
libel in question, at the office kept by the defendant for the sale 
of the paper, in Pall Mall , soon after the publication of it, that 
being the place where those papers were sold. Having proved 
the fact, he was further asked, Whether he had since that time 
purchased any other paper of the same title, at the same office ? 
He answered, that he bad purchased one of tlie same title and 
description, two days before, at the same office. 

This evidence was objected to by the defendant’s counsel. 
That this being a question of damages, tbe purchase of another 
paper, at another time, could not be received in evidence in this 
action. 

Lord Ellknborougii said, He would admit it to shew, 
that the papers which purported to be weekly publications of 
public transactions, were sold deliberately, and vended in tbe 
regular course of public circulation. That the paper con¬ 
taining the libel was not published by mistake, but vended 
publicly, deliberately, and in regular transmission for public 
perusal; but that he should direct the jury not to take it into 
consideration in damages. 

The libel having reflected on the plaintiff’s public character 
and conduct in Parliament, in Ireland , before the Union; 
Mr. Foster, who had been Speaker of the House of Commons 

at 
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at the time of the Union, was called as a witness. He was 
asked, Whether, daring that period, and while he was Speaker 
of the Irish House of Commons, he had heard the plaintiff de¬ 
liver his sentiments in parliament on matters of a public nature? 
Mr. Foster objected to answer any question of that description ; 
the object of it being to disclose what had passed in parliament. 

Lord Ellen bo hough said,*That Mr. Foster was warranted 
in refusing to disclose what had taken place in a debate in the 
House of Commons. He might disclose what passed there, 
and if he thought fit to do so, he should take it as evidence; 
but as to the fact of Mr. Plunkett having spoken in parliament, 
or taken any part in the debate, he was bound to answer; that 
was a fact, containing no improper disclosure of any matter 
then under discussion in parliament; but he was not bouud to 
relate any thing there spoken by Mr. Plunkett , which had 
been delivered by him, as a member of parliament. 

*In the course of his address to the Jury, Adam , of counsel 
for the defendant, observing, on part of the libellous matter, 
stated by the defendant of the plaintiff in the libellous publi¬ 
cation ; urged it in his defence, that if the matter imputed to 
the defendant as libellous, had been published before on other 
occasions, and in other works, that that would operate in miti¬ 
gation of damages. He then produced a book, from which he 
began to read a paragraph of a similar tendency with the libel 
in question ; when he was interrupted by Garrow, of counsel 
lor the plaintiff, who objected to his reading it, unless lie meant 
to give it in evidence. 

Lord Ellenbouough said, That if what Mr. Adam was 
about to read, was a speculative opinion in a book, bearing 
upon the question under discussion, he had a right to read it 
as part of his address to the jury : but if he ngad the extract as 
statioga thing having real existence; and to prove that such a 
tact had taken place, produced the publication, it could not be 
read for any purpose, unless it was afterwards given in evi¬ 
dence. 

Verdict for the plaintiff. 

Erskine, Garrow, and Nolan, for the plaintiff. 

Adam and Richardson for the defendant. 
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JN THE COMMON PLEAS. 

AT GUILDHALL. 


Hammond et af. Assignees of Gadsden, a Bankrupt, 
against IIincks. 

T HIS was an action of trover, brought by the plaintiff's, as 
assignees of Gadsden a bankrupt, to recover the value of 
a quantity of bacon claimed to have been the property of the 
bankrupt, who dealt in that commodity before his bankruptcy. 

The defendant was what is termed a drier of bacon. The 
bacon had been sold to the bankrupt Gadsden a short time be¬ 
fore his bankruptcy, by the house of Pinnel and Co. and had been 
sent by them by the bankrupt’s orders to the defendant, to be 
dried. Pinnel and Co. having indemnified the defendant, this 
action was brought to recover the value, they having stopped it 
in transitu , and countermanded the delivery. 

To prove the act of bankruptcy, the plaintiff called the son 
of the bankrupt, who had lived with and conducted his father’s 
business. He stated, that on the 15th day of March his father 
had left his house. lie was asked, what were his father’s rea¬ 
sons for his doing so ? He said it was to avoid his creditors, and 
that his father had told him so before he left his house. 

He was askedvn his cross-examination, whether during the 
time that his father was so absent from his house any cre¬ 
ditors had called for money ? He said he could not say whether 
there were any persons of that description had called or not. 

Best, Serj. objected, that the act of bankruptcy was not proved. 
That in order to make his leaving his housennactof bank¬ 
ruptcy, it was necessary to prove, that some person had called 
who was a creditor and who was thereby delayed. He insisted 
that this was necessary, and that such evidence was uniformly 
required. 

It was answered by the plaintiff’s counsel, that the clauses in 
the statute as to the act of bankruptcy, were distinct, and that 

beginning 
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beginning to keep house and departing from his dwelling-house 
were different and distinct acts of bankruptcy. That under 
the former clause, the denial to a creditor who called for money 
was necessary, because the beginning to keep house, must be 
to delay his creditors, but that it was not necessary in the lat¬ 
ter case, where a mere departing from his house was sufficient 
to satisfy the statute. 

Mansfield, C. J. It has been proved that the bankrupt 
left his house to avoid his creditors; no evidence has been of¬ 
fered that any creditor has been actually delayed. It is ob¬ 
jected that unless evidence is offered of an actual delay it is no 
act of bankruptcy, for that that circumstance is necessary to 
constitute an act of bankruptcy, and it is said that Lord Ken¬ 
yon decided in favour of the objection. 1 remember a case 
before me at Chester in which a similar objection was taken, 
and the authority of that case before Lord Kenyon cited. It 
struck me as a new doctrine. I thought, that if a man left his 
house in order to avoid his creditors, so that they might be 
thereby delayed, it was a sufficient act of bankruptcy, and I 
am of that opinion still. I think that case was afterwards 
moved, but the Court refused a new trial. I am of opinion 
that the plaintiff have established a sufficient act of bankruptcy. 

Plaintiff obtained a verdict. 

Shepherd , Hay ley, Serjts., and Espinasse , for the plaintiff. 

Best and Praed , Serjts., for the defendant. 

The case was afterwards moved and a rule granted, but it 
was afterwards discharged. 
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Vide Hammond v. Anderson. Bosanquet and Pullen's New 
Reports , 69. 

Vide Cook's Bankrupt Laws , in which they are distinguished 
as distinct acts of bankruptcy. 



11**1 


CASES 

ARGUED AND RULED 

AT 

NISI PRTUS 


TRINITY TERM, 44 GEO. III. 


AT WESTMINSTER, 

SITTING-DAY AFTER TERM. 


June 81st, 

A note given 
to the officers 
of a parish, to 
indemnify 
thetn againsL 
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of a bastard 
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taken as an in¬ 
demnity only 
as far as the 
parish have 
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fence that 
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damnified. 


Wilde against Griffin. 

T HIS was an action of assumpsit brought by the plaintiff' 
as the payee of a promissory note for the sutn of 13/. 
made by the defendant. 

The plaintiff had been one of the overseers of the poor 
of the parish of St. James's C/erkenwell , and the action 
was brought by him in that character, to recover the amount 
of this note which had been given under the following cir¬ 
cumstances. 

In February 1804, the defendant had been charged as the 
putative father of a bastard child which was chargeable to 
that parish. He was afterwards apprehended, and had en¬ 
tered into a treaty with the parish officers, one of whom was 
the plaintiff, and they agreed to take 27/. to indemnify the 
parish. He paid 14/. down, and then gave theaiote in question 
for the remainder. 

The 
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The child lived about a month, and the parish paid the ex- ]804. 

penses of the mother lying-in, and the other expenses while - 

the child lived, and for its funeral. The defence was, that the 
note having been given to indemnify the parish, could not be Gnirrm. 
carried further than as ah indemnity; and that if the parish 
were indemnified, it was all that they had a right to expect. 

The defendant then gave in evidence, that the only expenses 
incurred, were those of the lying-in of the mother; the main¬ 
tenance of the child while it lived, and the expenses of bury¬ 
ing it. That these expenses did not amount to more than 10/. 
and the parish had already received 14/., which more than 
covered them. So that there was no pretence for demanding 
the note as an indemnity to the parish. 

The plaintiff relied on the note as being an absolute one, a 
voluntary engagement to the parish, to the full extent of the 
note, and that as in case the child had lived, they might have 
l>een subjected to the maintenance of it for a great length of 
time, so that the expenses of keeping the child would have ex¬ 
ceeded the amount of the note, it was therefore a fair contract 
of which the parish had a right to avail themselves, and which 
ought to give the plaintiff a right to recover for their benefit. 

Lord Euenbobough, after expressing his disapprobation 
of the practice of taking notes or such securities from persons 
charged as the putative fathers of bastard children, as tending 
to make parish officers negligent of the lives of such children : 
in his summing up, told the jury, they were to take into their f 144 j 
consideration, how far the parish were damnified; that the 
note was to be taken only as an indemnity to the parish, notasa 
note payable at all events. To hold it so, would be to give the 
parish officers an interest in the death of that child it was 
their public duty to preserve, which could not be tolerated ; 14/. 
had been paid, and if they thought that the 14/. paid covered the 
whole of the expenses which the parish had been put to, there 
was no consideration for the note, and the jury should find for 
the defendant: but they were to take into their consideration, 
all the expenses incurred, and give the parish the full allow¬ 
ance for them. 

Verdict for the defendant. 

Garrdw and Espinasse for the plaintiff. 

Gibbs for the defendant. 


Vide Coke v. Gower, (> East llcp. 110. 
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1804. AT GUILDHALL. 

SITTING-DAY AFTER TERM. 


Where an 
agenthasbcen 
employed to 
paymoney for 
work done, 
and the work¬ 
men are refer¬ 
red to him for 
payment, and 
he assents to 
it,an acknow¬ 
ledgment or 
promise to 
pay by him, 
will after six 
years,take the 
case out of 
the statute 
of! imitations. 


[146] 


Burt, Administrator, against Pat.mer. 

A SSUMPSIT for work and labour by tbe intestate in his 
lifetime. 

First, Plea of non-assumpsit. 

Secondly, non-assumpsit infra sex annos: Replication to the 
second plea, that defendant did undertake within six years. 

The action was brought to recover the amount of a carpen¬ 
ter’s bill, for work done at the house of the defendant Mrs. 
Palmer , in the year 1792. 

To prove the plaintiff’s case, he called a witness whose father 
had been a surveyor employed by the defendant to measure 
the work. He proved that a Mr. Allen, .an attorney, had acted 
in the concerns of the defendant, in giving directions respect¬ 
ing the work and in paying the bills; f^nd that at one time when 
the defendant was applied to for money, she said to the intestate, 
in Allen s presence, “ you must apply to Jack Alien, and he 
will pay you;” to which Allen made no reply, but seemed to 
assent. 

The work having been done in the year 1792, to take the 
case out of the statute of limitations, the plaintiff relied upon 
an admission of the debt, made by Allen about the year 1802, 
when applied to on the subject. 

It was objected by Erskine, of counsel for the defendant, that 
this was not evidence to support a new promise within the six 
years; that for that purpose there should either be the admis¬ 
sion of the party herself, or that Allen the agent upon whose 
promise the plaintiff relied, should be called: for though the 
acts of an agent, where his agency is once established, are ad- 

1 missible 
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missible evidence; that what an agent had said was not evi¬ 
dence, as he might himself he called. 

It was on the other hand contended, that Allen's admission 
was evidence, that though the rule of evidence might be in 
general as stated by the defendant’s counsel, here the promise 
was made respecting the payment of money which Mr. Allen 
had taken upon himself; for that he had in fact adopted the 
debt by the defendant’s direction, and that she should therefore 
be bound by his admission. 

Lord Ellen borough said, that he was of opinion, that in 
this case it was evidence, the agency of Allen having been 
clearly made out and established. That it had been solemnly 
decided by the twelve Judges, at Hastings’s trial, that where a 
person is referred to, to settle and adjust any account or busi¬ 
ness, what he says, if it is connected with the business which is 
referred to him, is evidence. That that was the case here, and 
that Allen's admission of the debt was binding on the defendant. 

_ 3 

The plaintiff had a verdict. 

Garrow and Espinasse for the plaintiff. 

Erskine and Marry at for the defendant. 


1804. 

Bout 

against 

Palmer. 


[147] 


AT WESTMINSTER HALL. 

SITTINGS AFTER TERM. 



Clark against Wisdom. 

T HIS was an action on the case for slanderous words. 

The declaration stated, that the plaintiff carried on the 
trade and business of a Builder , by which trade he gained 
divers great gains and profits, &c. and then laid the slander to 
be, that the defendant said of the plaintiff, u He is finished, he 
is a bankrupt.” 

Plea, Not Guilty. 

Lord Ellen borough, upon the case being opened by the 
plaintiff’s counsel, referred to the record, and expressed some 
doubt as to the action being maintainable. He said, that the 
description of the plaintiff’s business laid in the declaration, 
Voi “ V. L that 


June 2S. 

A builder who 
buys timber, 
which he 
works into 
the houses 
which he 
builds, and 
sells when 
built, is not 
an object of 
the bankrupt 
laws. 
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1804. 

Clark 

against 

WllOOH. 

[148] 
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Uiat of a u Builder,” did not seem to be such as corresponded 
with the description of a trade, which it was necessary for the 
plaintiff to follow, to entitle him to support an action for words 
respecting it, as the term was equivocal, and of itself did not 
convey the idea of buying or selling. He, however, permitted 
the plaintiff to go into evidence of the nature of his business, as 
a builder, and to shew that it came under the description of a 
trade. 

The plaintiff’s counsel stated him to be a carpenter, pur¬ 
chasing timber from the timber merchant, and working it up 
for sale. 

It was contended for the defendant, that the act of buying 
timber which was not manufactured, and but merely worked 
into the houses which the person had built, was not a descrip¬ 
tion of trading within the bankrupt laws. That a selling of an 
interest in real property would not make a man a bankrupt, 
which this was, the houses being the object of sale. That the 
action was only maintainable by a trader of the description of 
those who sold the articles bought, either in the raw or a, ma¬ 
nufactured state. 

The witness called for the plaintiff said, that the plaintiff 
was a carpenter, that he bought timber, but which he worked 
up into the houses which he built, and then disposed of the 
houses when he could. That he did not sell any of the timber 
in a manufactured state to any person, or otherwise than as 
worked up in the houses. 

Upon this evidence Lord E 1 , 1421 * BOttorrGJ said the plaintiff 
must be called. To make the wolds actionable, they must be 
spoken of a person who wbb an object of the bankrupt laws. 
The evidence in this case was not a buying and selling of such 
articles as made the plaintiff a trader, or brought him within 
the scope of the bankrupt laws: it was selling an interest 
connected with the land, not a sale of mere personal chattels. 
He bought the timber only as an accessary, or necessary to the 
sale of the houses which he erected. 

The plaintiff was nonsuited. 

Erskine and Espinasse for the plaintiff. 

Garrow for the defendant. 
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Right ex dcm. Fisheii, IIyrons, and Nash, 
against Cuthell. 

T HIS was an ejectment brought to recover the possession 
of certain premises, in the parish of St. Pauls, Shadwell. 
The ejectment was brought by the lessors of the plaintiff, as 
the trustees under the will of one George Adams, deceased. 

Adams , in his lifetime, on the 20th of October , 1789, had de¬ 
mised the premises in question to the defendant’s husband, (who 
was since dead, and to whom she administered), for 21 years 
from Michaelmas , 1789, with a proviso, that the lease might be 
determined by the lessor or lessee, at the end of the first seven 
•or fourteen years, givingsix months’ previous notice in writing. 

Adams died, and left his estate in trust to the three trustees, 
the lessors of the plaintiff. 

In March , 180 9, a notice in writing was given, signed by 
Fisher and Nash, stating it to be on behalf of themselves and 
IIyrons , reciting the lease, and giving thereby the defendant no¬ 
tice to quit at Mich. 1809, upon which the ejectment was brought. 

The notice stated the will of Adams , appointing the lessors 
of plaintiff his executors, and that probate had been duly 
granted to Fisher , Ih/rons, and Nash, and that they were then 
executors of the said last will, and in which character the notice 
wasgiven. The Icssor&of the plaintiff then, in order to account 
for the notice being given Kfif two only, on behalf of themselves 
and the third, proved that at the lime when the notice to quit was 
given, IIyrons, one of the trustees, was out of the kingdom. 

The plaiutiff’s case being closed, Gibbs for the defendant 
objected, that the plaintiff should be nonsuited on two grounds: 
first, that by the will of the testator it appeared that he had 
been seised in fee, so that his executors as such had nothing to 
do with this estate ; whereas the persons giving this notice 
had described themselves as executors, and given the notice in 
that character, which should be as trustees. 

Lord Ei,GEN Honour; ii said, he was disposed to think, that 
as the persons who gave the notice, and who were the lessors 
of the plaintiff, were also trustees, and had the estate in them, 
though they might have misdescribed their character in the no¬ 
tice, that it yet would he sufficient, hut that lie thought there was 
another objection in the case to the plaintiff's right to recover. 

L 2 Gibbs 


1804. 


Where there 
arethreejoint 
trustees of an 
estate, notice 
to quit or dis¬ 
continue the 
possession 
given by two. 
is had, even 
though given 
in the names 
of the three, 
and the third 
trustee after¬ 
wards adopts 
it, and joins in 
the demise in 
ejectment. 

' [ ISO J 
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1804. Gibbs then said, there was a clear objection in the notice, 
-— which was by two of the three trustees only, which should have 

been b y <hem a,] * 

Cvtubll. *The plaintiff's counsel contended, that as Ut/rons, the third 
'[ 151 J trustee, was a lessor of the plaintiff on the record, though be 
had not actually signed the notice to determine the tenancy, he 
had adopted the act done in his absence by the other trustees 
by becoming so, and made it good; hut that, at all events, 
there was a count in the declaration on the demise of the other 
two trustees on which the plaintiff* might recover. 

It was answered by the defendant’s counsel, that the trustees 
were joint tenants, and the estate was in them all, as they all 
together represented the testator: that the lease could not be 
put an end by two, it must be by the joint act of all, in whom 
the estate was; and that they should all join in a demise in 
ejectment, and could not sever in their demises. 

Lord Ellenborough said, the objection must prevail; as 
the three trustees were joint tenants, and had the whole es¬ 
tate in them, of course, as they had not joined in the notice 
to quit, the notice was insufficient; that it was not cured by the 
demise of the two, for they had not the whole estate in them, 
and the plaintiffs were therefore not entitled to recover. 

Erskine and Murrj/at for the plaintiff. 

Gibbs and Espinasse for the defendant. 

This case was afterwards movedf lint the Court confirmed 
the opinion of the Lord Chief J ustjgief^'Vide 5 East. 491. S. C. 


I 152 j 


Coates against Wilson. 


Regimentals 
furnished to 
an infant who 
was a member 
of a volun¬ 
teer corps, 
are necessa¬ 
ries. 


A SSUMPSIT for goods sold and delivered. 

Plea of the general issue. 

The plaintiff was a tailor, and the action was brought to re¬ 
cover the value of a suit of regimentals for a volunteer corps, 
furnished to the defendant, of which he was a member. The 
defence was infancy. 

Lord Ellen bo hough said, that in those perilous times, 
when young men had enrolled themselves in different corps, for 
the defence of the country, he should hold that clothes so fur¬ 
nished were necessaries. 


• Verdict 
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Verdict for the plaintiff. 

Garrow and Wiglet/ for the plaintiff. 
Erskine for the defendant. 


1804. 


Coates 
against 
W11,so*. 


Doe ex deni. Buuoss and Others, against Lucas [ 153 ] 

and Others. 

T HIS was an action of ejectment, to recover the possession mcrc 
of certain premises in the parish of St. George in the East, leaving of a 
The plaintiffs claimed as tenants in common, as the represent- "JlJhetenant’s 
atives of the deceased. house, with- 

The lands had been demised to a Mr. Anthony Lucas. 

There were several defendants on the record ; some of whom being deli- 
were the representatives of that Anthony Eneas. lie had left vered toaser- 
iiis widow Ins executrix. plained, or 

The plaintiff proved the payment of rent by Lucas , and the that it. came. 
notice to quit was given by leaving it at the house, which had hands, is not 
been the residence of Anthony Lucas in liis life-time, but there sufficient to 
was no evidence of its ever having come to the widow’s hands. 

This evidence was objected to : It was contended, that this 
was not a legal notice; to quit. That service at the house 
where the tenant 1 ved was in no case sufficient. There should 
be a delivery to the tenant^ his wife, or to a servant; and, in 
the latter case, evidence at least that it came into the tenant’s 
hands; analogous to the regular service of a declaration in 
ejectment. 

It was answered, That mere service at the house was suffi¬ 
cient, and that it was so decided in a case of .Tones ex deni. [ 154 J 
Griffiths v. Marsh , 4th Term Reports, 464, that such service 
of the notice was sufficient. 

Lord Ellendoiiodgii, having referred to the case cited, 
said, That that case was different from this; in that case, the 
notice was delivered at the tenant’s dwelling-house, and ex¬ 
plained to the servant. The objection was then taken, that the 
servant was not called, who might have accounted for the 
notice, and stated whether it had been delivered or not; and 
that not being culled, it was strong presumptive evidence, that 
her master had received the notice, and should be left to the 
' * Jury; 
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against 
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July 5 . 


On a joint in¬ 
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Jury: but here there was no such evidence offered. The 
tenant might be turned out of possession by a trick. 

The plaintiff was nonsuited. 

Gibbs and Lawes for the plaintiff 

Garrozo, Clayton , Serjt. Espinasse , and Carr , for the de¬ 
fendant. 


Rex against Lafone, Hopborn, Davis, Billiter, 

and Another. 

T his was an indictment against the defendants for ob¬ 
structing one Jonathan Jlogcrs and others, who were 
searchers of leather, appointed under an Act of Parliament for 
the city of London , in the execution of their duty. Davis y 
and the other defendants, suffered judgment by default. Lafone 
pleaded not guilty. 

*The prosecutor proved the obstruction by the defendants, 
(who had suffered judgment by default) and which had been 
done with considerable violence. It appeared that Lafone had 
principally instigated the other defendants to resist the officers : 
and it was further stated and said, that it was the incitement o* 
Lafone which operated much to induce them to proceed to that 
degree of violence. 

Erskine , of counsel for Lafone the defendant, who had 
pleaded, stated to Lord Elt.bnborough, .that he proposed to 
call the defendants who had suffered judgment logo by default, 
to give evidence upon the part of the defendant Lafoyie. 

Upon Lord Eej.enbohough expressing, some doubt as to 
the legality of admitting him, Erskine contended that there 
could be no legal objection to a witness, sufficient to deprive a 
party of the benefit of his testimony, but crime, or positive in¬ 
terest in the evidence he was to give: that here was no interest 
in the defendants, against whom there was judgment by default; 
so much otherwise, that the evidence which he proposed to call 
on them to give, would have a contrary effect, and go against 
their own interest; for as it was said that Lafone had been the 
instigator and promoter of the violence, their evidence, by di¬ 
minishing his fault, increased their own : that as the extent of 
the violence and opposition to the officer had been proved, the 

* offence 
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offence of each defendant on the record was a distinct offence, 1804. 
and their punishment no ways connected. 

Lord Ellenborodgh. In the case of a joint indictment, against 
against several for a joint offence, I have never known this Lafons. 

evidence offered, and I think it cannot be admitted. To al- C 3 

low this evidence, would go to every criminal case, for if two 
were indicted, one, by suffering judgment by default, mig-ht 
protect the other. There is a community of guilt: they are 
all engaged in an unlawful proceeding: the offence is the of¬ 
fence of all, not the act of the individual only. 

The defendant Lqfone was found guilty. 

Gibbs, the Common Serjt., Knowlys , and Dumpier , for the 
prosecution. 

Erskinc for the defendant. 


Lang don against Hulls. 


July 6. 


A SSUMPSIT on a bill of exchange, drawn by the defend- Where notice 
ant in his own favour, on one Pugh , for 50/. two months nourof a^bffl 
after date accepted by Pugh, and indorsed by the defendant to has been giv- 
the plaintiff'. e " I,y lct i c . r ' 

The plaintiff* having proved the acceptance, and the hand- letter cannot 
writing of the defendant to the indorsement; then proved, that jj‘\l5 ven in 
the bill when due was presented lor payment at Pugh's house, proof of’no- 
and that it was not then paid. tice ofthcbill 

To prove the notice to the defendant, as the drawer, of the dfs'h'onourcd, 
non-payment by the acceptor ; the plaintiff’ proved by the no- unless notice 
tary’s clerk, who* presented the bill, that he had left word at the ,m to produce 
defendant’s house that the bill had not been paid ; the plaintiff* it- 
also proved that his attorney, by his directions, had written a * £ 157 J 
letter to the defendant, informing him of the non-payment of, 
the bill by Pugh. It becoming necessary to prove this notice 
so given by the plaintiff’s attorney, by letter to the defendant, 
the attorney was called. No notice had been given to produce 
this letter, but he having stated, that ho had written such a let- . 
ter, was proceeding to state the notice of the non-payment, as 
mentioned in the letter, of which letter he had a copy; when 

it 
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1804. 

Langdov 

against 

Uvlls. 


[158] 


it was objected that evidence of the contents of the letter 
couid not be given, as no notice had been given to produce it. 

It was answered, that the letter was itself a notice, and that 
it had been decided, that notice to produce a notice was not 
necessary, and the case of Jory v. Orchard , 2 Bos. and Pull. 
39. was cited as in point. 

It was contended by the defendant, that notice of the non¬ 
payment of the bill had not been given in due time ; and that 
the letter bad not been written until several days after the 
time for regular notice had expired; and it therefore became 
important to ascertain the exact time when it was written. 

Lord Er.MCNBonorjGii said, that notice of the dishonour of 
a bill of exchange by letter was certainly good evidence, and 
had been so decided; but that there were other circumstances, 
besides the mere fact of notice, which were necessary to give ef¬ 
fect to it, so as to entitle the plaintiff to recover. These were 
the date, and the time when it was sent, which were material, 
for notice of the dishonour was not sufficient, unless given in 
the time required in the case of bills of exchange. To as¬ 
certain the date, the post-mark might lie material: he was 
therefore of opinion, that the plaintiff could not give evidence 
of the contents of the letter, not having given notice to pro¬ 
duce it, and that upon that evidence the plaintiff could not re¬ 
cover. 

The plaintiff then proved a subsequent admission by the de¬ 
fendant, that he had had notice, and hud a verdict. 

Garrow and Espinassc for the plaintiff. 

Erskine for the defendant. 


Hovill, Assignee of 


June 0 . 


against Lethwaite. 


a Bankrupt, 


Ifabankrupt, A SSUMPSIT for money had and received, 

previous to f\ pi ea of non-assumpsit. 

his bankrupt- . . f , , , - 

cy, has given 1 he action was brought to recover a large sum of money, 

a power of at- which the defendant had received under a power of attorney, 
torney to ano¬ 
ther, to receive sums of money due to him, in consideration of engagements entered into 
by such person on account of the bankrupt, money received under such power, after the 
bankruptey, may be recovered by the assignees. 


2 


executed 
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executed by the bankrupt, prior to his bankruptcy, but which 
money had been actually received since the bankruptcy. 

The defence was, that the defendant having before *the bank¬ 
ruptcy, and while the bankrupt appeared to be solvent, entered 
into several engagements by indorsing and accepting bills of ex¬ 
change, on account of the bankrupt, and for his use and accom¬ 
modation ; the bankrupt, before his bankruptcy, and as it ap¬ 
peared in evidence, in fact, before the date of the act of bank¬ 
ruptcy proved at the trial, had executed the power of attorney 
in question, impowcring the defendant to receive money due to 
him (the bankrupt), and to apply it, in order to secure himself, 
by holding such money as he should receive under this power 
of attorney, to answer to the extent of his engagements. 

It was then proved, that under such authority, he had re¬ 
ceived money belonging to the bankrupt, after the act of bank¬ 
ruptcy committed. 

This money, the assignees contended, they were clearly in- 
titled to recover, as being money had and received since the 
bankruptcy. 

GarrozD , for the defendant, stated that his client meant to 
rely, that the transaction having taken place when the bank¬ 
rupt was solvent, and done without any fraud, he had a right 
to appropriate particular sums to secure real advances made to 
him, and to give a claim or lien on those particular sums, by 
authorizing the person who had made these advances, by power 
of attorney, to recover them. He therefore contended, that 
thepovver of attorney being given to the defendant, on account of 
money to be advanced on these bills of exchange, on which he 
had put his name, and thereby subjected himself to the pay¬ 
ment of them : he thereby acquired a lien or right to hold the 
money he had so received, as having been appropriated by the 
bankrupt, while he had a power so to apply it. 

Lord Ellunborough ruled it to be no defence, and directed 
a verdict for the plaintiff. 

Erskine and-for the plaintiff. 

Garrow for the defendant. 
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In an action 
against the 
marshal for 
an escape, in 
which plain¬ 
tiff declares 
that the per¬ 
son suffered 
to escape was 
indebted to 
him for goods 
sold ana de¬ 
livered, and 
that he sued 
out the pro¬ 
cess on which 
the party was 
arrested on 
thataccount; 
the averment 
in the decla¬ 
ration is not 
supported by 
shewing that 
the goods 
were sold on 
a credit which 
had not 
lapsed when 
the action was 
commenced. 

*[ 161 ] 


White against Jones, Esq. Marshal of the 
King’s Bench. 

T HIS was an action on the case against the defendant for an 
escape. 

Plea of not guilty, and a justification, which is hereafter 
stated. 

The declaration stated in the usual form, that one Mevtdatt 
and Oppenheim , being indebted to the plaintiff, for goods sold 
and delivered ; he had arrested Mendall , and that he being in 
the custody of the defendant, who was Marshal of the King’s 
Bench prison : the defendant had suffered him to escape, by 
which the plaintiff was prevented, &c. 

The plaintiff proved, that he was a warehouseman, and had 
sold the goods in question to Mendall and Oppenheim , to the 
amount of 280/. and that he had arrested Mendall , who was 
committed to the custody of the Marshal, who had Buffered him 
to go at large ; but it appeared that he had suffered *him to go 
at large in consequence of being served with a rule for the al¬ 
lowance of bail; but this rule was entitled in a cause of White 
v. Mendall only, and not of White v. Mendall and Oppenheim , 
which was the real cause in Court. 

The defendant having pleaded a justification, that he had 
discharged the defendant under and by virtue of a rule of court 
for the allowance of bail; the defendant replied the special 
matter, that the action was against Mendall and Oppenheim , 
and the justification of bail in a cause of While v. Mendall 
only, a demurrer was filed to that replication, which demurrer 
coming on for argument, the Court were of opinion, that the 
justification was bad in point of law, and the plaintiff had 
judgment on demurrer. This nction, therefore, now came oil 
to he tried on-the general issue. 

The plaintiff', in support of the averment in his declaration, 
that Mendall and Oppenheim were indebted to him for goods 
sold and delivered, proved the sale of the goods by a witness, 
but this witness on his cross-examination, stated, that after 
the goods were sold, the plaintiff' agreed to take in payment 
a present bill at three months. The sale had taken place the 

Ttli 
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7th of March , and the arrest'of Mendall , under which he had 1804. 

been committed to the custody of the Marshal, was the 29th ^ itrTK 

of the same month. against 

Erskine , for the defendant, objected, that the declaration Jowa*. 
averred that the defendant was indebted to the plaintiff, for 
goods sold and delivered; that that must mean a debt then 
due, for which the plaintiff could then support an action; £ 162 J 


whereas here, when the action was commenced by arrest of 
the defendants, Mendall and Oppenheim, no action could then 
be sustained, the goods having been sold at a credit of three 
months, the beginning of March , and the writ sued out on the 
29tb of the same month, so that in fac| the credit had not ex¬ 
pired when the arrest was made, and of course, if the action 
against Mendall and Oppenheim had been defended, the plaintiff 
While could not have recovered in it. 

L<ord EiiT.ENBonouGii said, If the whole of the evidence 
was, that the goods were sold on a three months’ credit, and the 
arrest had taken place before that credit was expired, he should 
hold that the averment was not satisfied, and should have non¬ 
suited the plaintiff: but this was not a mere credit at three 
months, but a credit by a present bill at three months ; and 
that did not appear to have been the terms of the contract at 
the time of the sale. There was no evidence that that bill was 
was ever offered or given, and for any thing that appeared 
might have been a swindling transaction. If that transaction 
took place after the sale, it was a condition of their dealing, in 
which if Mendall or Oppenheim did not deliver the bill in pur¬ 
suance of it, they were not entitled to credit, but the plaintiff 
might claim direct and immediate payment. He, therefore, 
held that the averment was satisfied, and the plaintiff entitled to 
recover. 

Verdict for plaintiff*. 

Gibbs , Park, and Marrjjat , for the plaintiff. 

Erskine , Garrow, and Wood, for the defendant. 
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When a decla¬ 
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fers to the first 
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duction ofthc 
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sued out is 
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quent to the 
cause of ac¬ 
tion. 


Rhodes against Gibbs. 

T HIS was an action of trespass for breaking and entering 
the plaintiif’s close, called the Fore Court, and throwing 
about different baskets of vegetables. 

Plea of Not Guilty. 

The declaration was entitled generally of Trinity Term. 
The trespasses were proved to have been committed on the 
18th of June; the term began on the 8th of June. 

When the plaintiff had closed his case, Garrow , for the de¬ 
fendant, objected, that the plaintiff should be nonsuited : that 
the evidence was of a trespass committed after the first day of 
Term, to which the declaration referred: that it appeared, 
therefore, that the cause of action accrued after the suing out 
of the writ. The record was referred to, and corresponded 
with the objection as to the date. 

Heath J., was of opinion, that the objection was good. 

The writ was produced, and it appeared to have been sued 
out the 21st of June, so that, in fact, the writ was sued out after 
the cause of action. 

This was held to cure the objection, and plaintiff had a ver¬ 
dict. 

Best and JLawes for the plaintiff. 

Garrow and Marry at for the defendant. 

Vide Swancott v. Westgarth , 4 East. 75. 
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Pike against Ledwell and Ann Monprivatt. 

T HIS was an action of debt on bond. The defendant hav¬ 
ing first craved oyer of the bond, which stated, that one 
Richard Monprivatt the elder, by his will bequeathed ( inter 
alia) 400/. in the 3 per cent, consols to his wife, Ann Monprivatt 
(one of the defendants) her heirs and assigns, provided that she 
continued sole,and unmarried, but in case she married again,then 
he bequeathed the same to his son, Richard Monprivatt, and his 
daughter, share and share alike, and in case either his son or 
daughter should happen to depart this life, before the event of 
his wife marrying, the whole to go to the survivor or survivors 
on their attaining the age of 21 years, or marriage : and reciting 
that the daughter had departed this life and that the said 

Richard 
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Richard Monprivalt the younger would be entitled to the said 
400/. stock in case of his mother’s marriage, or his attaining the 
age of Si years, and that his said mother was desirous of ad¬ 
vancing her son, and had agreed to sell and dispose of the sum 
of 400/. stock to Josiah Pike (the plaintiff) for 160/. to be trans¬ 
ferred to the said Josiah Pike , when her said son should arrive 
at the age of 21 years, then stated the sale. The condition of 
the bond then was, that if Ann Monprivalt and Richard Mon- 
privatt should within the seven days after the 1 Ith day of Fe¬ 
bruary 1804, on which day he would be of age, well and truly 
transfer the said 400/. stock, or pay to Pike the value of 
400/. consolidated Bank of England stock, on the said last- 
mentioned day, then the obligation to be void. The defendants 
then pleaded, 1st. non estfactum , and 2dly, that it was corruptly 
against the form of the statute agreed by and between the 
plaintiff and the said Richard Monprivalt and Ann Monprivatl 
that the said plaintiff should lend and advance to the said 
Richard Monprivalt the son, the sum of 160/. and that he should 
forbear and give day of payment thereof to the said Richard 
Monprivalt the son, from the 5th day of May, in the year of 
our Lord 1801, until the 11th day of February, in the year of 
our Lord 1804, and that for and in consideration of such loan 
and forbearance, the said defendants, Ann and Richard Mon - 
privatt the son, should bargain, sell, assign, transfer,:and set 
over unto the plaintiff the said sum of 400/. 3 per cents, con¬ 
solidated Bank annuities, in the said erudition mentioned, and 
that the said defendants, Ann and Rictyird Monprivalt the son, 
should within seven days after the said 11th day of February 
1804, welt and truly transfer and make over to the plaintiff 
the said sum of 400/. three per cents, consolidated Bank annu¬ 
ities, in the same condition mentioned, or that the defendants 
should well and truly pay or cause to be paid to the plaintiff, 
his executors, administrators, or assigns, such sum or sums of 
money as the said sum of 400/. 3 per cents, consolidated Bank 
annuities should or would produce on- the said 11th day of 
February, 1804, aforesaid, in case the same were sold. 

Replication denying the usury. 

The plaintiff proved the value of the stock, when the agree¬ 
ment was made, to be 240/. and at the time of the action brought 
225/. being the current price of three per cents. 

Erskine , for the defendant, contended, that under the cir¬ 
cumstances stated, this was an usurious agreement. He admit- 
) ted, 
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ted, that where money was payable on a contingency, however 
small the apparent value given for it might be, such a contract 
could not be deemed usurious ; that upon that principle, an¬ 
nuities purchased at low prices were held not to be usurious 
contracts, because the principal was sunk and gone ; if, there¬ 
fore, in this case, the plaintiff had bought Richard Monprivatt's 
interest in the 400/. stock for* 160/. or even for 60/. that could 
not be usurious, for that was completely contingent depending 
upon the event of his mother’s marrying, in which event only 
he would have become entitled ; but here was no contingency; 
he must have the 400/. stock ; for Mrs. Monprivatt , in whom it 
was vested, had joined in the conveyance, and assigned it to the 
plaintiff. How, then, did the agreement stand ? The stock was 
proved to have been worth 240/., when the agreement was made. 
He paid for it 160/.; he got 80/. by his bargain, and the divi¬ 
dends in the mean time. He said he was aware how it might be 
put on the other side, that though the stock was worth 240/. when 
sold, it might sillier such a depreciation as to be by possibility 
only worth 160/. when he was to receive the transfer; that was 
to suppose the 3 per cent, consols to tumble to 20 or 30 per cent. 
it was an impossible supposition, and was only a cover and 
shift to conceal the true transaction, which was usurious. 

Lord Em^enbohougii said, that whatever remedy the de¬ 
fendant might have in equity, on the ground of this being a 
catching bargain, he had none at law; contingency in the thing 
purchased was incompatible with the idea of usury, in which 
the principal must always be certain. It was admitted that if 
the stock when transferred to the plaintiff would be worth but 
160/. it would not be usury; that the stock would not suffer 
that most extraordinary depreciation, was very improbable, but 
still it was within the reach of possibility. He therefore could 
not say, that there was not some contingency in the transaction, 
and that the contract was not usurious.. 

Verdict for the plaintiff. 

Gihhs and Andrews for the plaintiff. 

Erskine, Garrow, and Park , for the defendant. 


106 

1604. 

Pike 

again* 

Liovni* 

[167] 


r 168 ] 



168 

1804. 


Tuesday , 

Dec. 4th. 

The month 
required by 
thestaL 2 Geo. 
S. which an 
attorney’s bill 
must be deli* 
vcred before 
he commences 
an action to 
recover it, is 
a lunar 
month. 


[169] 


CASES AT NISI PRIUS, 


Hurd, Gent, against Leach. 

A SSUMPSIT to recover the amount of an attorney’s bill 
for business done. 

The business had been done in the years 1801, 1802 and 1803. 
Bills had been delivered .at different times, but a general 
bill signed, containing the whole for which this action was 
brought, had been delivered on the 20th of July , 1804, the 
action had been commenced the 18tli of August following. 

The only defence was, that the action was commenced too 
soon: that by the statute 2 Geo. 2. c. 23, an attorney was 
prohibited from commencing an action until his bill bad been 
delivered a month, and that the present action was corn* 
meneed before the month expired; the bill being dated on the 
20th of July , on which day it was delivered, so that the month 
did not expire until the 20th of August whereas the action had 
been commenced the 18th of August following 

It was answered by the defendant’s counsel, that the bill had 
been delivered twenty-nine days, which was sufficient, the month 
required being a lunar one. 

Lord Ellen borough, having referred to the statute, said. 
The words of the statute spoke of months generally ; if it had 
said calendar months, it would have, been a fatal objection; 
where the term month is used generally, Its legal import is always 
taken to be lunar months. The word calendar not being there 
used, it must be taken that the statute applies to lunar months, 
and as a lunar month had expired before the action was 
brought, the action was brought in due time; and was therefore 
maintainable. 

Verdict for the plaintiff. 

Park and Espinasse for the plaintiff. 

Garrow for the defendant. 
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Everett, q. t. against Tindall. 


T HIS was an action on the statute, regulating the sale of 
coals ; to recover the penalty for selling coals as and for 
pool measure, deficient in quality. - 

The declaration stated that the defendant being a dealer in 
coals, one Samuel Johnson bought of him chaldron of coals, 
as and for pool measure. That the defendant had delivered 
them, but that *they were on delivery found to be 13 bushels 
short of measure. 

Johnson was called as a witness. His evidence was, that he 
was a member of a club, who subscribed a joint stock or capital 
for the purpose of buying a quantity of coals, which were divided 
afterwards in different proportions among the members; that 
the money was collected, and paid into the hands of one of the 
number, of the name of Hattall , who, when he received the 
money, purchased the coals from the defendant on their joint 
account; that chaldrons was his prpportion, and which he 
had received by the delivery of the defendant’s servants; but 
which on being measured, were found to be deficient. 

Gibbs , of counsel for the defendant, on this evidence, objected, 
that it did not support the declaration, in which it was necessary 
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buy a quanti¬ 
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and after¬ 
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to state the contract tjruly respecting the sale of the coals in the 
delivery of which fraud was imputed, subjecting the vender 
to a penalty. That the contract stated in the declaration 
was a separate contract between the defendant and Johnson ; 
whereas the actual contract was ei^ier with Hattall or a joint 
one with allthe club. 

it was answered, that there being a separate delivery of each 
member's share, it thereby became a separate contract with each, 
and that the contract was therefore truly Btated. 

Lord Ellen borough said, lie was of opinion that it was a 
variance, and that it was a joint contract with all the members. 

If an action had been brought for not delivering the coals, all 

the members must have joined in the action, for there was no [ 171 ] 

separate contract with each. 

The plaintiff was nonsuited. 

Garrow and Espinasse for the plaintiff. 

Gibbs and Manley for the defendant. 

Vol. V. M 
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4 SSUMPSIT for money paid, laid out, and expended to 
the defendant’s use. 

Plea of the general issue. 

The plaintiff’s cause of action was this. In Hilary vacation, 
IS03, the defendant was arrested, at the suit of one Bucket: 
the plaintiff and one Minter became bail above for him and 
justified. The cause proceeded, and just before the time when 
the bail were liable to be fixed, they discovered that the de¬ 
fendant Fallows had absconded, and it was not known where to 
find him, in order to render him. The plaintiff, therefore, ap¬ 
prehensive of being called on to pay the money, in order to 
secure himself, by rendering the defendant; employed the de¬ 
fendant’s nephew to go in search of him, in order that he might 
surrender him in discharge of himself and the other bail. 

The nephew undertook the journey, and went to Leicester 
and Ashby-de-la-Zouch, where the defendant was found, and 
afterwards rendered. Fallows' ^nephew charged for his trouble 
and expenses twelve guineas, which not being paid, he brought 
an action against the plaintiff for this sum, and the plaintiff 
afterwards paid it, together with the costs. 

The plaintiff now sought by this action to recover those two 
sums of twelve guineas and the costs, as having been necessarily 
expended on the defendant’s account. 

It was objected by Garrow , of counsel for the defendant, that 
no cause of action could arise out of this transaction ; that the 


bail had no right to send in pursuit of the principal in the man¬ 
ner they had done, and to embark in a great expense, and that 
if allowed, it would sanction expense of every kind, however 
enormous; particularly as here there was no necessity for in¬ 
curring so much expense, as the bail were not actually fixed, 
but took the step, in consequence of which so much expense 
had been incurred, •ex cauteld , only, from apprehension of their 
being likely to be so. 

Lord Ellenbohougm. The relation of principal and bail 
is this: the principal engages to indemnify the bail from all ex¬ 
penses fairly arising from his situation as bail. I think the in¬ 
demnity goes against all charges, which are necessary to secure 

themselves. 
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themselves. The bail have a right to surrender their principal 
in their own discharge, and for their own security : if, there¬ 
fore, the principal absconds, so that he cannot be had, the bail 
may take every proper and necessary step to secure him. In 
this case, Fallows, the nephew, was sent for that purpose : he 
has charged twelve guineas fpr his journey and expenses in se¬ 
curing the defendant, and which the plaintiff has been obliged 
to pay. I think he is entitled to recover that sum ; but as for 
the costs of the action, brought by the nephew against him, and 
which he took defence to unadvisedly; he should have either de¬ 
fended that action,^ if the demand was unfounded, or paid the 
money if it could he legally claimed from him; but having de¬ 
fended that action without foundation, he cannot charge the de¬ 
fendant with the costs incurred in such an improvident defence. 

Verdict for the plaintiff for twelve guineas. 

Park and Fell for the plaintiff. 

Garrow for the defendant. 
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Doc cx dem Castleton and Others against Samuel. Dec. 7, iso*. 


T HIS was an action of ejectment, brought for the recovery 
of premises at lloxlon. 

The plaintiffs were the committees of a lunatic, who was the 
lessor of the premises ; the defendant was the tenant. They 
claimed to recover under a notice to quit, expiring at Lady-day. 
They proved their notice, and receipt of rent from the defend¬ 
ant’s husband, Thomas Samuel, given as a year’s rent up to 
that day, and there rested their case. 

The answer given by the defendant was, that the holding in 
fact commenced at Michaelmas, so that the notice should have 
been to quit at that time. To * prove this, he gave in evidence 
a lease of the premises, made in the year 1703, to hold from 
Michaelmas. The original lessee having become bankrupt, his 
assignees assigned to one Rogers, Rogers assigned to one 
James Samuel. Thomas Samuel , the defend a nt’s late usband, 
was brother to James, and came in under him, but not at the 
time when the first lease commenced, but on a different 
quarter-day. 

The defendant proved the original lease as stated, and the 

M 2 payment 
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payment of the rent after the determination of the lease, at the 
same rate as that reserved by the lease. 

Lord Ellen borough. A receipt for rent up to a parti* 
cular day, is primd facie evidence of the commencement of the 
tenancy at that day : but where a lease is made of premises, as 
was the case here, the production of the receipt, therefore, satis¬ 
fied the plaintiff’s case, and the tenant continues to hold on as 
tenant, with the consent of the landlord, after its determination; 
he holds as tenant from year to year, under the same terms as 
reserved by the lease, and the assignee who comes in under 
him holds also under the same terms. Of course, the tenancy 
from year to year must commence on the same day with that on 
which the lease began. In this case the lease began at Mi- 
chaelmas , and the several tenants who hold in succession, hold 
under a tenancy commencing at that time; the notice here 
given to quit is at Lady-day ; that is not the commencement 
of the term : the plaintiff must be nonsuited. 

Garrow and Abbott for the plaintiff. 

Gibbs and Comyn for the defendant. 
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Cheek., Gent, against Roper. 


To charge the 
drawer of an 
unaccepted 
bill, some 
actual evi¬ 
dence of a de¬ 
mand to ac¬ 
cept on the 
drawee must 
be proved. 

It is not suffi¬ 
cient to call 
at the resi¬ 
dence of 
the drawee, 
and the ac¬ 
ceptance to 
be refused by 
a person who 
was unknown 
to the person 
calling. 


A SSUMPSIT on a bill of exchange against defendant as 
drawer. 

The declaration stated in the usual form, that the defendant 
drew his bill of exchange for 60/. on one J. Hammond , tanner, 
in Bristol , which was duly shewn, and presented to the said 
Hammond for his acceptance, &c. who refused to accept or pay 
the same, by reason whereof the defendant became liable. 

To prove the fact of the bill having been presented to Ham¬ 
mond for bis acceptance, the plaintiff proved, that the bill was 
sent by the witness, who was called, who carried it to the place 
which was described to him as Hammond's house, he offered it 
to some person in a tan-yard, who refused to accept it: but he 
did not know Hammond's person, nor could he swear that the 
person to whom he offered the bill was he, or represented him¬ 
self to be so. 

Lord Ellen borough said, that the allegation respecting 
the bill was a material one, as the drawer could only become 

liable 
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liable on the acceptor’s default, which default muBt be proved. 
That the evidence here offered proved no demand on Ham- 
mond , and was therefore insufficient, bo that the plaintiff could 
•not recover on the bill. Some evidence must be given of an 
application to the party first liable. 

Park and Manley for the; plaintiff. 

Garrow and Wigley for the defendant. 


Nutt against Butler. 


A SSUMPSIT to recover the value of a milk-walk : the 
utensils belonging to it: for the use and occupation of 
certain apartments: with a count for goods sold and delivered. 

The plaintiff proved the sale to the defendant of his interest 
in the milk-walk, for 14/. The plaintiff had lived in the house 
where he had carried on the business, to which the defendant 
succeeded, and on giving possession of it, with the business, to 
the defendant, he had left certain fixtures, consisting of grates 
and other articles fixed, for which the defendant was to pay. 

The only question in the case was, whether the plaintiff could 
recover the value of the grates and other fixtures, under the 
count for goods sold and delivered; there being no count in 
the declaration particularly applying to them. 

It was contended for the plaintiff, (Lord Ellen borough 
having intimated a contrary opinion on the opening of the case), 
that whatever it might be, as between landlord and tenant, as 
between the in-coming and out-going tenant, these things might 
be considered as goods sold, the out-going tenant having a 
power to remove them, and having given up that right to the 
defendant, who had enjoyed the benefit of them. 

Lord Ellenborough was of opinion, that being fixed to 
the freehold, and not a separate and undivided chattel, they 
could not come under the description of goods sold and deli¬ 
vered. 

The plaintiff had a verdict on all the other counts. 

Espinasse for the plaintiff. 

Puller for the defendant. 


1804. 

Cana 
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C ASE for giving a false character of one Sears to the plain¬ 
tiff, in consequence of which the plaintiff trusted him with 
goods, for which Sears had not paid. 

The plaintifT’s case was, that at the time of defendant’s hav- 
ing given to Sears the character, and which induced the plaintiff 
to trust him, Sears was in the defendant’s debt, and he had 
taken Sears's warrant of attorney to secure himself, upon which 
he afterwards entered judgment, and taken Sears's effects in 
execution ; by which the plaintiff lost the money due for the 
goods he had sold to Sears. 

To prove the time of signing the judgment, the plaintiff 
called the officer of the J udgment-office to prove the time of 
signing the judgment: he produced a book from the office, in 
which were several entries ; being asked what the book was, 
he said, it contained entries of judgments interlocutory and 
final; bills and latitats, attachments, &c. to save the statutes 
of limitations; scire Jacias's to revive judgment issues, &c. It 
is called the day-book, from whence the entries are carried into 
the doequet-book. 

It was objected, that this was not the best evidence, that an 
office copy of the judgment ought to be produced, or the doequet 
of the judgment. 

Lawrence, J. ruled the book to be inadmissible. 

Erskine and Manley for the plaintiff. 

Garrow and Gibbs for the defendant. 
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Mallet against Thompson. 

A SSUMPSIT by the plaintiff, as indorsee of Twiggy who 
was the payee of a promissory note made by the defend* 
ant payable to Twigg's order. 

Erskine , for the defendant, stated his defence to be, that 
Thompson , the defendant, had only lent his name to accom¬ 
modate Twigg, by drawing the note in favour of Twigg with¬ 
out any consideration* whatever from him, but merely to accom¬ 
modate him; that it was known to the plaintiff at the time that 
the fact was so, and he took the note with full knowledge, that 
defendant had no value for it; that when it became due, Twigg 
had become insolvent, and assigned his effects, by deed, to 
trustees for the benefit of his creditors. That the plaintiff 
executed th® deed of assignment of Twigg's effects ; that the 
deed contained a covenant whereby the plaintiff covenanted 
(in consideration of a composition on his debt) not to sue, or 
otherwise molest Twigg on account of the debt for ninety-nine 
years; and that he afterwards received a dividend on Twigg's 
estate; notwithstanding this, and after receiving the composi¬ 
tion from Twigg , the plaintiff brought this action against 
Thompson as maker of the note. 

He contended, that to allow the plaintiff to support the pre¬ 
sent action would be to allow him to defeat his own covenant, 
by his own act; for that if the plaintiff was allowed to recover 
against Thompson , Thompson would have a right of action 
over against Twigg , after he had paid the money, the note 
having been made on 1'wigg's account; the consequence 

would, 


Dec. 9th. 
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would, therefore, be, that Twigg would be molested for the 
debt, contrary to the plaintiff’s covenant with him. 

Lord Ellenbohough. Twigg may be molested, but not 
by the plaintiff; taking the statement as made by the defendant’s 
counsel to be proved ; the deed stands unbroken, for the 
plaintiff (as he covenanted) does not sue or molest 7h>igg y 
which is all that he has covenanted to do ; it is true, that the 
plaintiff recovering on the defendant in tliis case, he may have 
his action over against Twigg , but it will be for money paid to 
his use, at the defendant’s suit; the payment creates a new 
debt, but the old debt is satisfied, as between Twigg and the 
plaintiff. A deed cannot be carried farther than the plain im¬ 
port of it, between the parties. 

Gibbs for the plaintiff. The covenant in the deed of the 
plaintiff could not be pleaded to Thompson the defendant’s 
action against Twigg. 

Verdict for the plaintiff. 

Gibbs and Barrow for the plaintiff. 

Erskinc for the defendant. 
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Levy against Wilson. 

A SSUMPSIT by the plaintiff as indorsee of a promissory 
note drawn by the defendant, payable to Michael Jend - 
win's heir , or order, and by one Saxonoff, \ by procuration 
from Michael Jendwin’s heir, indorsed to Jacob Samuel; and 
by Jacob Samuel to the plaintiff. The declaration stated, that 
the defendant drew the note payable to Michael Jendwin’s 
heir, or order, and that he indorsed it, his own hand-writing 
being thereunto subscribed. 

ErskinCf of counsel for the defendant, having stated the facts 
to be as above stated, respecting the mode of indorsement, 
objected, that if the indorsement was stated to have been by 
Mr. Jcndwin'% heir in writing generally, the declaration might 
have been* good, even though it appeared to be indorsed by pro¬ 
curation : but in this case, the declaration stated to be indorsed 
by Michael Jendwin’s heir, his own proper hand-writing being 
thereunto subscribed , which was stating it to be done by himself; 
whereas the actual indorsement was by Sazoffj by procuration 

from 
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from Michael Jendwin's heir, which he contended was a dear • 3S04. 
variance from the declaration. ~Lb*y 

It was answered, That the averment in substance was the 
indorsement, which conferred a title to the bill on the plaintiff, W*wo». 

and the mode in which that was done was form only. 

Lord Ellenborough said. That could not be called matter 


of form which if negatived could defeat the plaintiff’s action; 
that it was matter of substance, to state the indorsement truly; 
for if the declaration stated the indorsement, as in fact it was, 
by procuration, the defendant might shew that there was no 
such procuration or authority given. That in every action by 
the indorsee of a bill, the hand-writing of the first indorser was 
necessary to be proved, to shew that he had put the bill into 
circulation; if, therefore, there was no procuration to the first 
indorsement, though stated to be so, there was no authority to 
put the bill into circulation ; and that would be an answer to 
that action. 

When the bill was produced, it appeared to be indorsed, not 
by Michael Jendwin's heir himself, but by Sazonojp, by procu¬ 
ration from Michael Jendwin's heir; his Lordship, therefore, 
directed the plaintiff to be nonsuited. 

Gibbs, Parky and Header , for the plaintiff. £ 182 ] 

Erskine and Garroic for the defendant. 


yV addington against Francis. 

T HIS was an action of assumpsit on a special agreement, by Where aa 

which the plaintiff agreed to purchase from the defendant, J^eMTsevei^ 

and the defendant agreed to sell to the plaintiff, the produce of parties is 

twenty-three acres of hops, then growing on the defendant’s offered ineyi- 

lands near Canterbury , at the rate of 10/. per cwt. for the fg^bjected to 

whole growth. on the ground 

The'breach assigned was the non-delivery. sufficiently* 

The case opened by the plaintiff was, that Mr. fVaddinglon, stomped, by 

the plaintiff, who at that time was a dealer in hops, to a great of 

extent,* had at Canterbury entered into an agreement with stamp, proof 

different growers of hops in the county of Kent, then assembled 

at market, to purchase their respective growths; that he en- who makes * 

tered into the agreement in question with the defendant for bis the objection, 

it being afact. 
growth, R 
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2864 . growth, which was twenty-three acres. This agreement was 

■ — in writing, prepared at the time, and executed by all the par* 

W *2r<rAM* 0N ****> b y tbe plaintiff* 
mx-Hcta. The plaintiff produced the agreement which had been en¬ 
tered into ; it was signed by nine persons, who had so con¬ 
tracted to sell, one of whom wps the defendant, and by Mr. 
Waddington. By the agreement, the several persons whose 
r |g 3 -j names were subscribed, agreed to sell their crops of hops, then 
growing on the number of acres attached to their respective 
names, at the price mentioned in the agreement, and opposite 
to the name of each. The number opposite to the name of 
the defendant was twenty-three, which was explained to denote 
twenty-three acres, as being the number of acres the growth of 
which he had sold. 

It was stamped with as many agreement stamps as there 
were names subscribed, except two, but which two names ap¬ 
peared to have been erased. 

Dallas , of counsel for the defendant, objected, that the paper 
could not be admitted in evidence, unless the plaintiff proved 
that the two names which were erased, had been struck out be¬ 
fore the agreement was stamped; that the paper purported to 
be an agreement between the plaintiff and the several parties 
whose names were to it; was, therefore, a distinct agreement 
as to each of the parties, requiring a distinct stamp for each of 
the contracting parties. If, therefore, the stamps were on when 
all the names signed the agreement, there would be two stamps 
less than there were parties, and the agreement then would not 
be stamped with a distinct stamp for each name. 

It was answered, That all that could be looked to was, whe¬ 
ther there was an agreement for the sale of the hops between 
the parties to the action, and whether it had a proper stamp. 
Here, there was a paper produced properly stamped, with the 
stamp appropriated to an agreement, and if there was any ob- 
[ 184 J jection on account of the stamp, it would be shewn by the de¬ 
fendants. 

JLord EijLen isonouiiu said, He was to take the instrument 
as he found it; it w^ts an agreement between the plaintiff and 
the defendant, as well as several others. He could not make 
presumptions on the one side or the other; as presented to him 
in evidence, there was on the face of the paper a sufficient 
number of stamps for the numes on the instauraent, and a stamp 
opposite to the defendant’s name, and that was sufficient. But 

if 
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if there was any thing in the objection, the proof of it lay on 1684. 
the defendant, whose objection was founded on a matter of ' 

feet, whether the names were on it at a particular time or not. 

Verdict tor the plaintiff. f kmm& 

Erskine, Gar row, and Mender, for the plaintiff. 

Dallas, Pitcairn, and Abbof, for the defendant. 


SITTINGS AT GUILDHALL. 


Visger. against Prescott. 

T I11S was an action on an open policy of insurance, on 
goods intended for Leghorn, at and from New York to 
Gibraltar, beginning the adventure from the loading thereof, 
on board the Fox, in New York; the risk to cease after the 
ship should have been safely moored twenty-four hours in 
Gibraltar Bay ; unless orders were received by the captain at 
*the time of his arrival, to land the goods at Gibraltar, in which 
case, the risk was to continue as usual, until the goods were 
landed. The goods were averred in the declaration to be 
shipped on the account of S. and A. Felicitig and Co. of Leg¬ 
horn, and the loss was stated to have happened before the ship’s 
arrival at Gibraltar, in the first count by capture, and in the 
second count by the arrest, restraint, and detainment of persons 
on board of a sloop of war belonging to the King. 

The facts, as they appeared from the admissions, were, That 
the Fox, with the goods insured on board, set sail from New 
York, on the 1st of June , 1803, bound on a voyage to Leghorn, 
the captain having orders to touch at Gibraltar for information 
on the subject of war between England and France ; and if, on 
his arrival at that place, such a war existed, and he could not 
proceed to Leghorn, he was then to sail with the goods insured 
to Genoa, Naples or Palermo; that Messrs, P. and A. Felicitig 
and Co. were inhabitants of Leghorn, and carried on the busi¬ 
ness there as merchants. 

That at the time of the ship's sailing from New York, and 

also 


Dec. 1st. 

Neutral pro¬ 
perty taken 
by a King's 
ship, though 
the Court of 
Admiralty 
pronounce for 
good cause of 
seizure, but 
order to be 
restored, is 
lawful object 
of insurance. 
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also at the time of the capture, Leghorn was garrisoned by 
Preach troops, though when the goods were loaded on board 
the Fox, at New York , the shipper did not know, that a war 
had broken out between England and France: that, on the 18th 
of July following, the Fox was captured by His Majesty’s brig 
Le Victoreuse , and carried into Gibraltar on the 15th of the 
same month. That proceedings were instituted there in the 
Vice-Admiralty Court, the sentence of which, after restoring 
the Fox and all the cargo, but the goods in question, stated : 
That forasmuch it appeared doubtful, under all the circum¬ 
stances of the case, whether the property of the inhabitants of 
Leghorn was liable to be treated indiscriminately as the pro¬ 
perty of citizens of the French Republic; the Judge was 
pleased to reserve the final adjudication of the goods in ques¬ 
tion for the space of six months, for further information re¬ 
specting 6uch doubts, and pronounced for just cause of seizure 
of the said brig and goods, and directed freight to be paid to 
the master, and also the captor’s expenses to be charged on 
the said goods so reserved: that on the 80th of August fol¬ 
lowing, a commission was issued for unloading the goods, and 
for the sale of them by public auction, and that, on the 14th of 
February , 1804, a final decree was made, which directed that 
the goods, or the value thereof, should be restored to the 
owners, P. and A. Felicitig , subjects of his Majesty the King 
of Etruria, and pronounced for just cause of seizure. 

Upon these facts, the plaintiff claimed for a total loss. 

On the part of the defendant, it was objected, that this action 
could not be maintained; because it appeared from the pro¬ 
visional and final sentence, that there existed a just cause of 
seizure, and although the underwriters insure against capture 
generally, yet such an insurance cannot extend to captures for 
just cause by a British ship, according to the doctrine laid down 
in Kellner v. Le Mesurier , 4 East, S96 ; in which it was held, 
That a policy on a foreign ship must be understood as con¬ 
taining an exception of all captures made by the authority of 
our own Government. 

But Lord Eli.enborough, C. J., said, That when the 
Vice-Admiralty Court pronounced for just cause of seizure, 
they did not adjudge that the goods insured were goods con- 
demnable: that the capture in this cause was a capture of 
neutral property, and that the insurance thereon contravened 
no policy of the state which constituted the principal difference 
between this case and that which had been cited. 


The 
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The plaintiff had a verdict for a total loss. 
Gibbs and Casberd for the plaintiff. 
Ertkine and Park for the defendant. 

Ex relatione Casberd. 
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IN THE COMMON PLEAS. 

SITTINGS AFTER TERM. 


Wvatt, Assignee of Algau, against Wilkinson 
and Another. 

T HIS was an action of assumpsit for money bad and re* 
ccived, brought by the plaintiff as assignee of Algor, a 
bankrupt, to recover a sum of money received by the defendant 
subsequent to an act of bankruptcy committed. 

♦The plaintiff proved that the bankrupt had shut up his shop, 
and absconded, on the 7th of November , and thereby established 
an act of bankruptcy on that day. 

The defendant before that time having sold goods to the 
bankrupt, and for which the bankrupt was then indebted to him, 
prevailed upon him to return part of the goods, and to pay him 
for the rest. This payment being made subsequent to the 
bankruptcy, and with knowledge of the bankruptcy, the object 
of the present action was to recover it back. 

To prove this fact, the bankrupt (having obtained his certi¬ 
ficate and released) was called by the plaintiff's counsel. He 
proved the fact as above stated, as well as to the transaction 
itself, as to the time and circumstance when it took place. 

Best, Serjt. for the defendant, in his cross-examination of the 
bankrupt, asked him, Whether he had not, prior to the time of 
his returning the goods, and paying for the others, been in diffi¬ 
culties as well as long before the 7th of November .* and Whe¬ 
ther, in fact, he had not been denied to a creditor a considerable 
time before ? 

It 
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The rule that 
a bankrupt 
cannot be ex¬ 
amined as to 
any matter 
necessary to 
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ruptcy 
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to cross-exa¬ 
mination as to 
examination 
in chief. He, 
therefore, on 
examination 
cannot be 
asked a ques¬ 
tion as to the 
fact of any act 
ofbankruptcy 
committed 
prior to that 
on which the 
commission is 
founded. 
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Ig04. It was objected to by the plaintiff’s counsel, that such ques- 
tion could not be legally asked; that it was a settled rale of 
evidence that the bankrupt could not be called to prove his 
Wimumok own act of bankruptcy, or any thing connected with it. 

It was on the other side admitted, that he could not be called, 
by either party, to prove his bankruptcy, on his examination in 
[ 189 j chief, but that being called by ond party and examined in chief, 
it was contended, that on his cross-examination, he might be 
asked questions, the effect and tendency of which might be to 
establish an antecedent act of bankruptcy. 

Chambab, J., ruled, that there was no such distinction 
as that contended for; that it was settled; no question could 
be asked from the bankrupt the object of which was to support 
hia own bankruptcy; and whether in his examination in chief, 
or on his cross-examination, it made no difference. 

Verdict for the plaintiff. 

Shepherd, Bai/et/, Serjts., and Espinnsse, for the plaintiff 
Best, Seijt. and Earees for the defendant. 


THE END OF MICHAEI-MAS TERM. 
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AT WESTMINSTER. 


SECOND SITTING-DAY IN TERM. 


Shippey against Derrison. 

T HIS was a fippcial action on the case to recover damages 
for breach of an agreement stated in the declaration, by 
which the defendant agreed to take certain premises for a term 
of fifteen years. 

It was admitted that there was no note in writing of the 
agreement, as to the term which was to be granted. 

To prove the case, the plaintiff called a Mr. Thackray , an 
attorney ; he stated, that he was employed to prepare a lease 
from the plaintiff to the defendant for a term of fifteen years ; 
he said, he considered himself as employed by both parties, as 
he was to be paid by both. That he prepared a draft of a 
lease, but which he sent to an attorney for perusal on the part 
of the defendant, who made some ^alterations in it, and returned 
it. That soon after, the defendant finding himself unable to 
perform the agreement, applied to the plaintiff to cancel it; the 
plaintiff had no objection, upon being indemnified against the 
expense and inconvenience he had been put to; hut before he 

1 would 
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would try to let it again, he required the defendant to relin¬ 
quish the agreement by writing; the defendant accordingly 
wrote on the draft of the lease, 

“ I hereby request Mr. Shippey (the plaintiff) to endeavour 
u to let the premises to some other person, as it will be incon- 
“ venient to me to perform my agreement for them, and for so 
“ doing this shall be a sufficient duthority. 

“ J. Derrison.” 

The defendant having refused to make any compensation, 
the action was brought, and on the above facts being given in 
evidence, Garrow objected that the plaintiff should be non¬ 
suited. 

That the foundation of the action was an agreement for a 
term of fifteen years; that this agreement was void in itself, as 
the statute of frauds required a note in writing, which in this 
case had not taken place, as it was admitted, that when the 
agreement for the lease was entered into, there was no note in 
writing whatever. 

The plaintiff's counsel contended, That the drift of the lease 
produced satisfied the statute, and was a note in writing, as it 
contained the term of years to be granted, the parties, and 
every thing necessary to constitute a valid lease ; and though 
it was objected, that it was not signed by the parties themselves, 
or by their agents properly authorized. That, in fact, was so 
signed by the defendant’s agent, by Mr. Thackrny, who was 
employed by both parties. 

To this it was answered, That though Thackray so repre¬ 
sented himself, that, in fact, he also admitted that he was first 
retained by the plaintiff, and so little was he to be considered 
as agent for the defendant, that the defendant did not rely on 
him at all, for the draft was sent to another attorney to peruse 
on the part of the defendant, and he made alterations in it. 

Lord Ellenborough interrupted plaintiff's counsel, and 
said, that though this might apply to the draft, the indorsement 
on the deed was actually signed by the defendant Derrison 
himself, in which the agreement was mentioned, and that this 
threw the weight of the case on the defendant. Garrow then 
contended, that the indorsement could not be construed as an 
agreement. It had been contended, that the draft was the 
agreement that was in the teeth of a case from Peere Williams , 
of Hawkins v. Holmes , i. P. Williams , 770, which decided that 
such a draft could not be considered as a note in writing witMn 

2 the 
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the statute. That it was void, as the indorsement was made 
after the agreement was at an end. That the indorsement 
could not set up that which was void in law. It was done 
only to satisfy the scruples of the plaintiff previous to the sale. 

He then cited the. case from Peere Williams when on a con¬ 
tract for an estate, a draft of the conveyance having been sent 
by the seller to the buyer, he bad settled the draft, made altera¬ 
tions, and returned it. It was held not to be a note in writing 
within the statute of frauds. 

Lord Ellenborough. It is not necessary that the note in 
writing, to be binding under the statute, should be cotem¬ 
porary with the agreement. It is sufficient if it has been made 
at any time, and adopted by the party afterwards, and then any 
thing under the hand of the party, expressing that he had en¬ 
tered into the agreement, will satisfy the statute which was 
only intended to protect persons from having parol agreements 
imposed on them. In this case, the indorsement says, that he 
was unable to perform the agreement for the premises, and it 
is written on the draft of the lease of those premises, which had 
been perused and altered by his own attorney. It is sufficient 
with respect to the case from Peere Williams , to observe, that 
was an agreement purely executory, and nothing more than 
tiie bare draft of the lease, which was not signed by the party. 

Verdict for the plaintiff. 

Erskine and Marryat for the plaintiff. 

Garrow for the defendant. 
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Kekby and Vernon against Steel. 

T HIS was an action of assumpsit brought by the two plain- 
tiffs against the defendant for money paid to his use. 

Plea of non-assumpsit. 

The circumstances of the case were these. The two plain¬ 
tiffs, and the defendant, in the year 1802, had issued writs of 
jSert facias , directed to the sheriff of Wiltshire , to levy the sums 
mentioned in their respective writs, on the effects of one John 
Steel . One Prater claimed the goods under a bill of sale from 
Steel. To induce the sheriff to sell the goods under their writs, 
the plaint ids and the defendant joined in a bond to the sheriff, 
Vol. V. N by 
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by which they bound themselves jointly and severally, to in¬ 
demnify him against any action which Prater might bring 
against him as sheriff, for proceeding to a sale under their writs. 
The sheriff, in consequence of this indemnity, sold the effect* 
under the several writs of execution, and paid the money over 
to each of them. Prater afterwards brought an action against 
the sheriff, and recovered the value of the goods, having esta¬ 
blished the validity of bis bill of sale: in consequence of which 
the sheriff was forced to pay over to Prater the amount of those 
levies which he had made under the several writs of the plain¬ 
tiffs and the defendant, against which he had been indemnified. 

The sheriff then called upon the parties, under their bond to 
repay to him the several sums levied, which he had so paid 
over to them under their several executions, and the plaintiffs 
in this action paid the whole amount of their levies to the 
sheriff, and also that of defendant. The present action was, 
therefore, brought by the plaintiffs to recover the amount of the 
sum paid by them on the defendant’s account, beipg what had 
been received by him on account of the money levied under his 
fieri facias , and paid to him by the sheriff. 

The receipt was given in evidence as given by the sheriff, 
and it was a joint receipt in these words; “ Received from Kelby 
and Vernon (the present plaintiffs) the sum of l. being payment 
by them of the whole sum levied under the several writs 
specifying them, and which included the defendant’s. 

It was objected by the defendant’s counsel, that the action 
could not be maintained. It was a joint action for money paid 
by both, to the defendant’s use; but the payment of each was 
distinct, each paid his own money, and each should have, there¬ 
fore, brought a distinct action. It was stated, that the point 
had been already decided in a case of Brand and another v. 
Boulcotl , 3 Bos. and Pull. 2 35, in the Common Pleas, in which 
case there were three assignees of a bankrupt’s estate, and two 
having paid the solicitor’s bill, and having brought a joint 
action against the third, for contribution, the Court of Common 
Pleas held the action in that form not to be maintainable. 

It was answered, by the plaintiffs’ counsel, that the cause in 
the Common Pleas was on an implied promise; here it was 
under a joint security by bond ; the parties had by their deed 
triads themselves jointly liable, and were so entitled to sue. 

the contract specified followed the nature of the payment, 
which was by both, as the receipt was given in their joist 
names. 
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Lord Ellenborough. The receipt being joint cannot alter 
the nature of the transaction, and the mode of payment cannot 
affect it; though they entered into a joint bond to the sheriff, 
it was for their respective securities, and for their separate 
debts ; the words of their original contract are to be taken as 
for their separate account, and the case in the Common Pleas 
is decisive. 

The plaintiff was nonsuited. 

Erskine , Parlc^ and Lawes , for the plaintiff. 

Garrow for the defendant. 
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SITTINGS AFTER TERM. 


Doe ex dem. Lord Macartney against J. Crick. 
and William Crick. 

T HIS was an action of ejectment to recover possession of 
premises at Chiswick. The defendants had held under a 
lease from Sir Charles Boughlon Rous, from whom the lessor 
of the plaintiff purchased. The tenancy was admitted to have 
commenced at Old Michaelmas , and the plaintiff claimed a,right 
to recover, under a notice to quit given in the following 
manner. 

* William Crick , one of the defendants, was sent for by Lord 
Macartney , the lessor of the «plaintiff, when he was informed 
verbally by Lord Macartney that he should want the premises 
which he and his brother held, to take into his own occupation, 
and that he should expect him then to quit; but that if it 
would be any convenience to him, he would permit the defend¬ 
ants to occupy till Christmas , and that they should pay no rent. 
The defendant, William Crick, expressed himself well satisfied 
and grateful for the indulgence. 

N 2 
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After this conversation, a written notice dated 8th of April , 
was on that day served on the defendants to quit at Christmas i 

It was objected for the defendants, 1st, That though the 
parol notice might be good, as to a moiety, it being given to 
one defendant only, it could not entitle the plaintiff to recover 
the other moiety of the premise^ against the defendant, who 
had not had notice; 4o r as to the written notice it could not 
affect him, as the tenancy commenced at Michaelmas. Sdly, 
That a parol notice was not sufficient. 

Lord Elt.enborough over-ruled both objections, and said, 
a written notice was by no means necessary; and with respect 
to the notice, a9 the two defendants appeared to hold the lands 
jointly, service of notice to quit on one was sufficient. The 
defendants had had nine months' notice to quit when entitled to 
but six. The notice was given on the 8th of Aprilj which was 
six months before dhe time .when the tenancy was admitted to 
have commenced. 

Verdict for the plaintiff. 

Park and Beckett for the .plaintiff. 

Garrow and Espiuasse for the defendants. 


Lynbuy against Weightman. 

To bind a A SSUMPSIT for money lent. 

bankrupt by Pleas of the General Issue and Bankruptcy. 

to pay, sub- The plaintiff meant to rely on a new promise to pay, made 

b* 1 tru tc k' S ^ tbe bankrupt subsequent to his bankruptcy, and for that 

it,must be a purpose was giving evidence of general declarations by the 

precise and bankrupt, that he would pay every body, and that his effects 

mUe lt to«£e° would pay twenty shillings in the pound, but there was no 

plaintiff, and specific promise whatever proved to have been made to the 
not given in , . .•«. 
general terms plaintiff. 

that he would Lord Ellen boroggh said, That in order to bind a bank- 
arz » rupt by a new promise, he should expect a positive and precise 
the i. promise to pay, notgiven in such general terms as it was offered 

here. 

A juror was withdrawn by consent. 

The Solicitor-General and Lawes for the plaintiff. 

Garrow for the defendant. 
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Parsons against Crosby. 


A SSUMPSIT for goods sold and delivered. 

The defence intended to be set up to nonsuit the plaintiff 
was, that lie carried on business in partnership with his son, 
who should, therefore, have joined in the action. 

The son was called as a witness for the plaintiff. 

He was d|ked, on his voire dire Whether he was not a 
partner in business with the plaintiff his father ? He said, he 
was not, nor had he any share or interest in the profit; but, 
upon his further examination, he admitted that the business 
was carried on under the firm of Parsons and Son y which word 
Son meant himself; that books were printed so in their joint 
names, of Parsons and Son ; that bills of exchange were so 
drawn 011 them, and accepted by the witness himself when ad¬ 
dressed to Parsons and Son. But, on his re-exaiuination, he 
positively denied having any share in the business, or deriving 
any advantage as a partner. His inadmissibility was contested, 
and contended that by his own evidence he had proved himself 
a partner. 

Lord Ellen borough. However he might have made him¬ 
self a partner to the world, by allowing his name to be ro pub¬ 
licly used, and by accepting bills drawn as he has described, 
that can only affect himself. But that is not the question here; 
it ip, Has the witness any interest in the present question ? 
That depends upon whether he is to be benefited by the de- 
cision of this question ; he cannot be affected by it, if he is not, 
in feet, a partner; he has denied it, and though it may go to 
his credit, it will not render him incompetent. 

Verdict for the plaintiff. 

Erskine and for the plaintiff 

Garrow for the defendant. 


Feb. 14th, 
1805. 
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T HIS was an uction of assumpsit for money had and re¬ 
ceived by the defendant, and brought by the plaintiffs as 
assignees of Knight , a bankrupt. The action was brought to 
recover back a sum of SO/, which had been paid tb'the defend¬ 
ant after an act of bankruptcy, and under the following circum- ' 
stances: 

Knight , the bankrupt, had carried on the business of a grocer 
in Canterbury; lie had also a *house at IVhitstable; the de¬ 
fendant was landlord of the latter house. 

The bankrupt having got into difficulties, had left his house 
in Canterbury on the 25th of Aprils 1804, on the pretext of 
looking after some goods which he had ordered ; but, in fact, 
lie had then left his house from a fear of being arrested, and 
from the disordered state of his affairs. 

The rent of the premises which he held of the defendant 
afterwards becoming due, the defendant had applied for the 
payment of it; after some delay, and talking about a distress, 
the rent was paid, but no distress was ever made. The action 
was brought to recover back this money. 

Park , for the plaintiff, stated, as the ground of the assignees’ 
right to recover, that all money paid by a bankrupt, after a 
secret act of bankruptcy, was recoverable back by the assignees, 
except in the particular and excepted cases protected by the 
statute 19th Geo. II. that the cases arising under that Btatute 
protected payments only made on bills of exchange or goods 
sold; that this, therefore, did not come within either of the 
cases, and, therefore, was recoverable. 

o 
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The Solicitor-General relied upon the defendant’s right to 
hold the money, independent of the statute, or any protection 
to be derived from it; the ground of law which he took was 
this, that tinder the bankrupt laws, the landlord had a right to 
distrain for rent in arrear, and the goods of the bankrupt were 
subject to the distress, notwithstanding the act of bankruptcy. 
That the assignees took the*goods subject to the prior title of 
the landlord, to whom they were bound to pay his rent, before 
they could remove the goods, otherwise the landlord had a 
right to distrain off the premises: that having that right, he 
had a power to waive it, and to accept the rent, in lieu of his 
right to distrain. That he had been prevented from using that 
right here by the assignees paying him the rent, but having the 
effect of it, by the payment of the rent he was entitled to 
hold it. 

Lord Eixbnbohough assented to the law as laid down by 
the Solicitor-General. His Lordship said, The landlord has 
by law a right of distress; he has a legal lien on the bankrupt’s 
goods, unconnected with the bankruptcy; if he thinks fit to 
waive that right, and accept of the rent from the assignees, 
who may be benefited by having the goods, without being sold 
under the distress, the landlord should not be placed in a worse 
situation than if he had made an actual distress; it would be a 
fraud on his legal rights to hold otherwise. The defendant 
has, therefore, a right to hold the money which under those 
circumstances he has obtained. 

Verdict for the defendant. 

Park and Espinasse for the plaintiff. 

Solicitor-General, Garrow, and Pitcairn, for the defendant. 
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IN THE COURT OP EXCHEQUER, (a) 


Wright, Esq. against Smith. 

T HIS was an action of debt, under the statute of 4 Geo. 2. 
c. 28, to recover double'the yearly value of certain lands 
ter the expir- in the parish of Wickham Bishops, in the county o t Essex. 
terra* and the f ^ 10 act, *°n was brought by the plaintiff, who was the landlord, 
landlordreco- against the defendant who had been the tenant, 
vers the pos- The declaration was in the common form, stating that the 
ejectment, he defendant held the lands in question as tenant to the plaintiff 
^dsmairT ^ rom y ear to y ear 5 that the plaintiff on the 24th day of March,. 
tain an action * n the year 1803, gave the defendant notice in writing to quit 
of debt under the said lands on the 29th day of JOecember following, (which- 
e^tefforthe was the end of this year), but that the defendant not regarding 
doable value, the statute, &c. did not on the determination of the said term 
deliver up the possession of the premises to the plaintiff ac¬ 
cording to the notice given, but wilfully held over the same, by 
reason of which, and by force of the statute, the defendant be¬ 
came liable to pay to the plaintiff the double value, &c. 

£ 204 j The cause came on to be tried at the Lent Assizes for Essex 
in March, 1805, before Hotuam, B., when a verdict was found 
for the plaintiff, subject to the opinion of the court, upon the 
following case, with liberty to turn it into a special verdict if 
either party thought fit. 

That John Wright, the elder, Esquire, being seised (amongst 
other things) of the premises mentioned in the declaration, 
which consist of a manor house and farming buildings, with 
nearly 500 acres of land, by indenture of lease dated the 10th 
of October, 1782, and made between the said John Wright of 
the one part, and the defendant Josiah Smith of the other part; 
in consideration of the rents and covenants in such lease ex- 

(«) Though the above case is not a determination at NisiPrius, but of 
the Court of Exchequer, upon argument; yet having occurred on the Cir¬ 
cuit, and containing a point of law of much importance, I have thought 
fit tfejaaert it here. 


Friday, 
May 17th. 


When n tenant 
has held over 
nossession nf- 
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pressed, demised and leased the said premises to the defend¬ 
ant, to hold from Michaelmas then last, for the term of twenty 
years, at the yearly rent of 2341. payable half-yearly. 

That the said John Wright , by his last will and testament, 
in writing, dated the 6th of March , 1783, and duly executed for 
passing real estates, gave and Revised (amongst other things) the 
premises mentioned in the declaration (subject to a rent-charge 
of 250/. to the testator’s daughter, Ann Luard , for her life) to 
the use of the testator's son John Wright , and his assigns, 
during the term of his natural life, with remainder (after other 
uses which are since determined) to the use of the testator's 
grandson, Peter Luard , (who had taken the name of Wright ), 
the now plaintiff, and his assigns, during the term of his na¬ 
tural life, with divers remainders over. And the testator by 
his will declared as follows: Also my will is, that it shall and 
may be lawful for my said son, and my said grandsons and 
daughters, whether covert or sole, respectively, as and when 
they shall come into and be in the actual possession of my said 
estates and premises, or any part thereof, by indenture under 
their respective hands and seals, to demise and lease the same, 
or any part thereof, whereof they shall be respectively in the 
actual possession, except the manor of Hatfield Priory, and 
the mansion bouse and demesne lands thereto belonging (which 
were no part of the premises in question) unto any person, or 
persons, for any term or number of years, not exceeding twenty- 
one years in possession, and not in reversion, remainder, or 
expectancy, “ So as upon every such lease there shall be re¬ 
served, and made payable during the continuance thereof re¬ 
spectively, the best improved rent that can reasonably be had 
for the same, without taking any sum or sums of money, or 
other thing by way of fine, for or in respect of such lease or 
leases,” and so as none of the said leases shall be made dis¬ 
punishable of waste, by any express words, and that in every 
such lease there be contained a clause of re-entry for non-pay¬ 
ment of the rent or rents thereby respectively reserved, and 
that such lessee or lessees seal and deliver counterparts of such 
lease or leases. 

That the said John Wright } the testator, died in the year 
1787, without revoking or altering his said will, whereupon 
John Wright , his son, first devisee for life, entered into pos¬ 
session, and the receipt of rents and profits of the premises so 

leased 
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leased to the defendant, and continued in the possession and re* 
ceipt thereof until the time of bis death. 

That by indenture of lease, dated the 25th of May, 1701,and 
made between the said John Wright , the son, of the one part, 
and the defendant of the other part, the said John Wright , the 
son, in consideration of the surrendering and yielding up by 
the defendant of the said indenture of 10th of October, 1782, 
and of the rents and covenants expressed in such new indent¬ 
ure of lease, demised and leased the premises mentioned in 
the said declaration to the defendant, to hold from Michael¬ 
mas then last, for the term of twenty-one years, at the yearly 
rent of 9501. payable quarterly, and under the like covenants, 
provisoes, and agreements, in all respects as were expressed in 
the said former lease. Amongst other covenants on the de¬ 
fendant’s part in both the before-mentioned leases, was one fer 
doing the repairs- at his own expense on being allowed rough 
timber; and another for providing a dinner for the manor 
steward and officers on their annual court day, the expense 
of which dinners amounted to about 20/. per annum. 

That the premises comprised in the before-mentioned leases 
were, on the 25th of May , 1791, reasonably worth the annual 
rent of 400/. under such covenants as are contained in the said 
leases. 

That the said John Wright , the son, died in the year 1796, 
without issue, whereupon the before-mentioned estates came to 
the same Peter Luard, the grandson and next devisee for life 
named in the said testator’s will, who by his Majesty’s royal 
licence and authority then took upon himself the surname of 
Wright only, and entered into receipt of the rents and pro¬ 
fits of the said premises, and the defendant regularly paid him 
the rent reserved by the last-mentioned lease, from the death of 
the said John Wright , the son, down to, and inclusive of, that 
which became due at Lady-day , 1802, which was the expiration 
of the twenty years originally granted. 

That the plaintiff alleging that the lease so executed by John 
Wright, the son, was not consistent with the power of leasing 
given him by the testator’s will, inasmuch as the best improved 
rent that could be reasonably had for the premises bad not been 
reserved thereby, claimed to have such lease delivered up and 
vacated; but the defendant insisting on the validity of such 
fcst mentioned lease to him as warranted by the said power, 
jiad that no fraud or collusion had been used in the obtaining 

it: 
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it: the plaintiff, on tbe 24th of March, 1802, caused Up de¬ 
fendant to be served with a notice requit ing him to quit and 
deliver up tbe possession of tbe premises at Michaelmas then 
next; and tbe plaintiff being uncertain, whether be was bound 
to consider the defendant as tenant under that lease, or as te¬ 
nant from year to year, on tbe 25th of September , 1802, caused 
tbe defendant to be served with the following notice: 

Sir, 

I do hereby give you notice, that 1 shall, on the 29th day of 
September instant, demand the possession to be delivered to me 
of the lands and premises held by you under and by a lease 
granted by John Wright , Esq., deceased, my late grandfather, 
and which lease will expire on that day ; and 1 shall at the 
same time attend on the premises to receive possession of 
the same lands and premises. Dated the 25th day of Sep-. 
tember y 1802. 

Your’s &c. 

T© Mr. Josiah Smith. P. WRIGHT. 

Wickham-Hall, 

Wickham-Bishops, Essex. 
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That the plaintiff duly attended on the said demised pre¬ 
mises according to the terms of last-mentioned notice, on Mi- 
chaelmas-day 1802, in order to receive, and then demanded the 
possession. That the defendant insisting on his said last-men¬ 
tioned lease, refused to quit the possession, and held over, and 
continued in possession of tho said premises until the same 
were delivered up to the plaintiff under tbe writ of Habere fit- 
das possessionem , and agreement hereinafter mentioned. 

That an ejectment for the said premises was brought in Mi¬ 
chaelmas Term, 1802, to which the defendant appeared in Hi¬ 
lary Term, 1803, and the ejectment came on to be tried at the 
Summer Assizes, 1803, where a verdict was found for the 
plaintiff, on the ground, as expressed by the jury, “ That the 
best rent which could have been fairly obtained for tbe premises 
bad not been reserved, but that there was no fraud or collusion.'’ 

Mr. Justice Heath, before whom the cause was tried, giving [ 209 3 
the defendant leave to move as he should be advised upon such 
special finding of the jury, (a) 

That 

(«) The ground taken at the trial before Mr. Justice Heath, upon which 
he doubted, and gave the defendants leave to move, was, that the clause 

could 



CASES AT NISI PRIUS, 


V» 

1805. Timlin Michaelmas Term, 1808, the defendant applied to 
1 — the Court of Exchequer for a new trial of the ejectment, and 
obtained a rule Nisi, against which cause was shewn on the Sd 
want. of February last, when the Court having heard the counsel on 
both sides, refused a new trial. That judgment was stgnedon 
the 4th of February, when a writ of error upon that judgment 
was sued out, and allowed, and the allowance thereof served, 
but which was afterwards abandoned, the parties entering into 
the following agreement: “ That, on the 5th day of March , 
1804, an agreement was entered into between the parties of 
that date, by which the defendant agreed to waive all farther 
proceedings on the writ of error brought by him for reserving 
the judgment obtained in the ejectment cause, and to pay the 
costs of such ejectment and writ of error when taxed : and a 
writ of possession was to be executed immediately as to the 
premises (except certain parts thereof, which the defendant was 
to retain the possession of for certain times, and upon certain 
terms stipulated in such agreement), and the plaintiff thereby 
agreed to pay, or allow, to the defendant the sum of 961. being 
the increased rent which had been paid to the plaintiff front 
Lady-day, 1796, to Lady-day, 1802. But the said agreement 
T £10 1 was declared to be without prejudice to any action or suit that 
might be brought against the defendant for recovering double 
the yearly value of the premises for holding over possession 
thereof, after the expiration of the said first-mentioned lease, to 
the time of executing the writ of possession, or to any action or 
suit for recovery of the mesne profits of the premises, and the 
damages sustained by withholding the possession thereof. 

That, under this agreement, the plaintiff, on the 7th day of 
March last, was put<into possession by the sheriff, under a writ 
of Habere facias possessionem , of the whole of the premises, 
except such parts thereof, as were reserved by the agreement 
for the defendant, and which were delivered up by him to the 
plaintiff before the commencement of this action at the respec¬ 
tive times agreed on for that purpose. 

The question for the opinion of the Court is, whether under 
the before-mentioned facts the plaintiff is entitled to recover. 
If the Court shall be of opinion that he is, the verdict is to stand; 
if not, a nonsuit to be entered. 

only apply to cases where there was fraud and collusion between the 
teiant for life and the lessee to prejudice him in remainder, not where it 
was fairly let. 


The 
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The cue vm this day argued by MaxrycA for the plaintiff, 
and Espinasse for the defendant. 

Marry at —Thi s js a case in which a tenant having a regular 
notice to quit given to him by his landlord) thinks fit to hold 
over alter the expiration of such notice, though the notice was 
regular, and it determined with the year; who puts his landlord 
to the expense of an ejectment, and, in fact, to every expense 
that could be incurred. It requires but little attention to the 
title of the act, or to the enacting part of it, to see that this 
case comes clearly within it. The act certainly applies to 
every case of a wilful holding over by the tenant, after he has 
had due notice to quit, and the only point in this case is, whe¬ 
ther this was a wilful bolding over or not. 

The statute was made for the benefit of landlords, and in¬ 
tended to give them an additional security. The title is, An 
act for the effectual preventing of frauds committed by tenants; 
and in the preamble it is, for securing the lessors and land¬ 
owners their just rights; and it then enacts, “ That in oaseany 
tenant or tenants, for any term of lives or years, or other person, 
who are or shall come into possession of any land, tenements, 
or hereditaments, by, from, or under, or by collusion with such 
tenant or tenants, shall wilfully hold over any lands, tenements, 
or hereditaments, after the determination of such term or 
terms, and after demand made, and notice in writing given for 
deliveringpossession, &c. The landlord may recover the double 
value of the premises, in an action of debt. 

To bring the case within the statute, the term of the tenant 
must be at an end, his interest determined, and a demand of 
the possession have been made by the landlord, in this case 
the plaintiff had a judgment in ejectment to recover from the 
time of the expiration of the notice to quit. A demand was 
at the trial proved to have been made. He did not quit accord- 
Ingly, but wilfully kept the possession from his landlord, and 
ho is, therefore, within the words of the act. 

The books are very barren on the subject of this action. In 
Wilkinson v. Colley, 5 Burr. 2694, it is said that this is a reme¬ 
dial law, and all the statutes must be considered as made 
in pari materia. By the statute 11 Geo. 2. c. 19. if the tenant 
gives notice to quit and does not, he is liable for doable rent; 
the reason is the same, that wherever the tenant holds over, 
after the possession lawfully required by bis landlord, he should 
be liable to the double value. 
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■ Lord C. B. Macoontalo— -Do you mean to contend, that in 
every case of a bolding over the tenant is liable to iSoitble 
value; of do you apply your argument to this particular ease ? 

Marrynt —I mean to contend that he ts liable id all cases 
‘-“•what aditional security has the act given unless it so applies 


A man may become a trespasser and be deemed to hare 
Committed a wilful trespass even when he endeavoured to avoid 
it. In the case of Reynolds v. Edwards , 6th Term Rep. 11. 
when the defendant had notice not to come on the plaintiff's 
lands, and it was proved, that he had endeavoured to avoid 
doing so, and to inform himself of the boundaries of the plain- 
tiff's land, yet having ignorantly come on them, he was held to 
be a wilful trespasser. 

Espinasse , for the defendant—This is a case arising out of 
an ejectment brought by the reversioner, to avoid a lease made 
by the tenant for life, who had a power to make leases under 
certain terms and restrictions. The lease under which the de¬ 
fendant held, not having expired by lapse of time ; relying on 
the validity of that lease, he defended that ejectment, but with¬ 
out success, and it is now attempted to subject him to the pe- 
£ 2IS ] nalty of double tbe value of the land for haring contested his 
right to it by law. It is singular, that this is the first action of the 
sort, which has ever been tried upon this act of parliament, at 
least we have no report of any such, though the act upon which 
it is founded passed in the 4th year of Geo. 2. and it is no un- 
, convincing argument that the legislature never contemplated a 
case of this description : that those who lived at the time when 
it passed, and who knew the evils against which it was meant 
to guard, never thought of applying it to such a case as thisr 
they were content to bring an action of trespass for the mesne 
profits, the usual and ordinary remedy in those cases, and to 
recover in that form of action the value of the property which 
the tenant had withheld. If the construction contended for by 
the plaintiff is the true one, the word wilful may be totally 
blotted out of the statute ; for if the mere act of holding over 
the possession, whether under a claim of right or not, is to sub¬ 
ject the tenant to the double value, a holding over and a wilful 
holding over are one and the same thing; and that word upon 
which tbe wfiible of the case is admitted to turn, is ah useless 
and inoperative one. 

©at no such inconsistency is imputable to the legislature. 
The term wilful , taken in its common as well as legal significa¬ 
tion. 
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t»n, is of perfectly definite meaning;. Where we say a .matter 
is wilfully done, the mind accompanies the act; and if the act 
is wrong, it is meant that it carries with it an imputation of 
blame: the will must accompany the act; it must not only be 
wrong, but be known to be so when it is committed; that cannot 
be wrong which knot known to be so at the time, and when it 
is by matter subsequently arising by the determination of Jaw 5 
till then doubtful, that it is ascertained to be wrong or not * 
When this ejectment was brought, it may be ashed, did the 
defendant verily and conscientiously believe that he had a title 
to the possession of the lands? Or did he not? He certainly 
did believe he had title, for he had a subsisting lease ; and the 
landlord derives title, and seeks to recover in the present 
action under a deed in bis own possession, and locked up in his 
own desk, of which his tenant could have no knowledge what¬ 
ever. With such lease in his possession, and ignorant of the 
rights and power of his landlord, he, for that reason, defended 
his possession; can it be said, that the law was so clear, that 
be was wantonly opposing the legal title of his landlord ? The 
Court will see that no defence could be made from a more firm 
conviction of its rectitude ; for the law of the case was unset¬ 
tled ; the Learned Judge (Mr. Justice Heath) who tried it, 
doubted of the law, and the reserved point shewed bis doubts 
on the subject: under such circumstances the defendant could 
not be deemed to be wilfully and contumaciously holding over 
the possession, when he was so circumstanced as to be placed 
ill this dilemma, that be was either to give up property to 
which he might eventually be found legally entitled, or in case 
he unsuccessfully defended his property, he was to be subjected 
to the penalty of double the value of the lands. 

In legal acceptation, the term wilful is perfectly understood; 
all the determinations upon it refer to the quo ammo the thing 
was done, and important legal distinctions arise on it. In the 
case of Savignac v. Roomc , 6 Term Rep. 125, where the 
plaintiff declared in case, and stated in his declaration, that the 
defendant's servant wilfully drove his carriage against his 
chaise, it was held, that the word wilful varied the nature of 
the aetion, which should have been trespass 02 et armis, and not 
case. By Statute 8 & 9 W. HI. chap. 11, in action of trespass 
vi et armis , where the trespass is proved to be wilful and ma¬ 
licious, full costs are given, though the damages are under forty 
shillings. What is the test of a wilful trespass ? That the 

party 
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party has had notice, and that he knowingly commits the tree- 
paw*- To apply the Jaw under that statute to the present, the 
words of the present act ore, “ Who shall wilfully bold over 
after the determination of their estate.” Can a man be said 
wilfully to bold over after the determination of his estate, be¬ 
fore he knows whether that estate is legally determined or not? 
And did the defendant here knbw that his estate was deter¬ 
mined by the notice, until after this Court had decided that it 
was so determined, by the judgment they pronounced upon a 
doubtful point of law ? To subject the party to the effect of a 
wilful act, it must be wilful at the time when it was done; there 
could be no wilful holding over wrongfully while the right was 
doubtful in point of law. 

No case is certainly to be found in the books directly ap¬ 
plying to the point iu question; but it is certainly understood, 
that a case of this sort once occurred before Lord Mansfield, 
in which there had been a treaty for a further terra between 
the landlord and the tenant, but which afterwards went off, the 
tenant having held over during the treaty, and the landlord 
having brought an action for the double value under this act of 
Parliament, Lord Mansfield held the action not to be main¬ 
tainable. (a) 

Lord Chief Baron Macdonald delivered the opinion of the 
Court, and after stating the case, said, The question, therefore, 
is. Whether the action under these circumstances is maintain¬ 
able ? The title of the act is to prevent frauds committed by 
tenants, but the act could never be meant to apply to a case 
where no fraud was intended, and where the resistance to the 
possession was under a fair claim of right. 

The true construction of the act appears to be, That where 
there is clear contumacy in the tenant, he shall be within the 
penalty of the act; for if there is any doubt; if he had any fair 
ground of defence, and that defence was bond fide taken, it 
would be a hard construction to subject him to a penally , ’for 
so it is called in the act, for a fair assertion of his title. 

Was there any contumacy here, or any fraud in the defence? 
The tenant had a lease, though it turned out eventually to be 
a bad one ; independent of the reserved rent, he was bound to 
provide a dinner for the Bishop and his suite, which was not 
defined in point of expense, and was an addition to the re¬ 
served rent; besides which, the tenant was bound to repair; 

(a) 1 was informed by Mr. Serjt. Lent of this case, but he had no note of it. 

though 
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though the reserved rent might, therefore, be -less than the 
value, there were additions to it of some importance, which 
might warrant him in relying on the validity of his lease. 

•It is a strong circumstance as applying to the action itself, 
that no authority is produced by the plaintiff’s counsel in 
support of the action. The usual coarse has always been by an 
action of trespass for the melne profits, and there seems to be 
no reason for substituting this action tor it, as in trespass for 
the mesne profits the landlord may recover the full value of the 
land. 

Ab, therefore, there was no contumacy in this case, nor any 
fraud on the part of the tenant, but a fair holding over under a 
claim of title, and no authority has been offered to us in sup* 
port' of it, we are all of opinion that the action is not main¬ 
tainable, and that the Postea must be delivered to the de¬ 
fendant. 


1665. 


SPRING LENT ASSIZES, 1805. 


The King against Davey and Another. 

fV^lHIS was an indictment against the defendants for a nui- what facts 
JL sauce. are evidence 

The nuisance charged in the indictment was, that the de- indictment 
fondant erected, and caused and procured to be erected, certain foranuisance. 
furnaces and ovens for the burning of coke, whereby great 
quantities of 6moke was thrown out and "vapour raised ad com¬ 
mune nocumentum of the inhabitants. 

The prosecutors proved, that the ovens did throw out great £ 218 ] 
quantities of smoke, the sulphureous smell of which was very 
offensive to the inhabitants of the adjoining houses ; that the 
furniture was spoiled ; and that flakes of fire often came from 
the flue of the furnace, which might have been attended with 
danger. It, however, appeared, that the houses were all in- 

Vo*.. V. O habited, 
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180S. habited, and, in feet, bad not been diminished in point of Value, 
. or were less sought after by tenants. 

Heath, J., in summing up, observed to the Jury, that to 
XUrjtr. constitute a nuisance it must appear satisfactorily to them that 
the grievance was either destructive to the general health of 
the inhabitants* or rendered their dwellings uncomfortable or 
untenantable. That all the witnesses called appeared to be in 
health, and not to have suffered from the effect of the smoke. 
There was no noxious composition, as arsenic, or any matter 
from which the vapour might be produced, so as to endanger 
the health of the inhabitants; nor had any medical person 
been called to prove any deleterious quality in it. It had been 
stated by one witness, that his wife’s health had suffered, but 
there was no evidence to shew that her illness proceeded from 
the smoke; she might have been ill from other causes, and the 
jury were not to consider the delicate health of any individual 
as constituting a public nuisance, as some persons could not 
enjoy their healths in the neighbourhood of a city. With re¬ 
spect to the injury to the houses, the smoke caused a sulphu- 
C *19 3 reous smell only; it might be unpleasant, and make people 
cough, but it appeared in evidence, that it was most offensive 
in the open air, and when the windows were shut, did not affect 
the houses: then, as to the flashes of fire, they appeared to 
extend but a little way; this was not sufficient, and should 
seem rather to be the object of an action on the case. To make 
this nuisance indictable, it should appear to be more extensive, 
so much so, as to be generally dangerous. 

Defendant was acquitted. 

Best, Seijt. and Marryal for the plaintiff. 

Carrow and Andrews for the defendant. 
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Rex against Skinner. 


1803. 


T HIS was an indictment* against the defendant, Alderman if there has 
Skinner, for not repairing seventy-five feet of a ditch keen “ n en * 
bounding a certain part of the highway leading from Mitcham on t (, e Righ¬ 
to Ewell. way, and the 

It appeared in evidence, that this part of the road had for- ^ov°t° itTand 
tnerly been a washway, bounded on one side by the land occu- repairs that 
pied by, and belonging to the defendant. There had been an ‘ he 

archway from the road into the premises of defendant, which which was in. 
had formerly belonged to a Mr. Barlow. jured by the 

The road had been raised six feet, and the wash way wharfed once, and 

on the sido up to the highway. to thctrustcca 

Mr. Barlow wishing to change the entrance into the premises, or parish ta 
took the archway away, and made *another as an entrance into repair in 
another part of the premises. Upon taking away the archway, fhail'not'be 
Mr. Barlow wharfed up the part adjoining to the road, being liable in 
the extent of the old archway that had been taken away ff thcpro? Ut 
twenty-five years before; and Mr. Barlow had at different prictorofthe 
times repaired it, when it had become out of repair. ?andhas%r 

The above facts were proved by the prosecutors. The de- any length of 
fence was, that the old archway was an encroachment, that 
being so, the party who had made it was liable to keep it in ofhisliabi- 
repair, while it so continued ; but that when it was removed, lity, unless 
if the party reinstated the ditch adjoining the road once, and posfttveeyi- 
left it in a perfect state of repair, that it was sufficient; and for denccofen- 
that purpose cited Rex v. Stoughton , 1 Sound. 160, and ex cr ““ ctlnien 5‘ 
parte Armilage , Ambler Reps, they then contended, that Mr. *L -» 
Barlow having, upon taking away the archway, wharfed up the 
ditch to the road side, and so perfectly repaired the ditch, that 
the onus of future repair could not be thrown on the defendant, 
who had succeeded him. 

Heath, J, This indictment consists of two counts; the 
first charges the defendant to be liable to the repair by reason 
of the tenure of certain lands abutting on this ditdb, which is 
the boundary of the highway; and the second charges bis 
liability by reason of his occupation of the lands. The de¬ 
fendant says, there was an archway leading from the road into 

O 2 his 


highway 
which was in¬ 
jured by the 
encroachment 


»[ 220 ] 
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1805. his premises, which wns an encroachment, but which having 

— . . been removed by his predecessor, and the embankment being 

tgahut perfectly made, no liability attaches on him to repair; but I 
SmwftBK. see nothing to warrant us in saying, that this *was an encroach- 
*[ 221 ] ment. No evidence is given of the time when it was erected ; 

if that had been done, it might then have appeared that it was 
an encroachment, and the law would have been as cited by the 
counsel; but here all the evidence speak of the old arch and 
of the water passing under, and speak of it as existing out of 
all memory. But usage is in questions of this sort always to 
be attended to ; if Mr. Barlow had contented himself with re¬ 
pairing it once, and then left it to the trustees of the road, or 
the parishioners, to have afterwards repaired it, it would have 
the appearance of an encroachment, but he for twenty-five 
years, at different times, repaired it; that shews his sense of 
his own liability, and is consistent with the case of the prose¬ 
cutors. 

The jury found the defendant guilty. 

Shepherd , Serjt. and Morris for the prosecutor, 

Garrow, the Common Sferjeant Knowlys, and Marryat, for 
the defendant. 


An examined 
com from the 
books of the 
Manor, that 
certain pits 
have been de¬ 
mised, is evi¬ 
dence without 
production 
of the books 
themselves to 
shew that they 
were demis¬ 
able by cus¬ 
tom. 
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Doe ex deni. Churchwardens of Croydon, 
against Cook. 

T his was an ejectment brought under an inclosure act to 
recover the possession of certain sand-pits on Shirley 
Common , in the parish of Croydon. The common had been 
divided under an inclosure act, and the pits were claimed by 
the plaintiff under an allotment. 

*The defendant relied that the pits were distinct from the 
soil, and had been leased by the Lord of the Manor, they being 
copyhold. 

To prove the fact, the defendant’s counsel produced an ex¬ 
amined copy from the books of the Lord of the Manor, to this 
purpose; “ A. D. 1774, at a view of Frank Pledge , Sec. The 
homage present that Thomas Parry , Esq., held all the piece 
of waste land on Shirley Common , in the parish of Croydon , 
together with all the sand-pits and gravel-pits then made, or to he 

made 
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made /” they then offered in further evidence similar’proof of 1805. 
other subsequent demises. - 7 * 

Best, Serjt. objected that this evidence was inadmissible, church 
That the premises appeared to be copyhold, and it should ap- cns of, 
pear that they were demisable by custom ; that could only ap- “com.* 
pear by entries from the bopks themselves, that the premises 
had been so demised, and that this could not be established by 
an entry of a demise no farther back than the year 1774. To 
establish this, therefore, the books themselves should be pro¬ 
duced, in order to refer to antecedent entries, by which the 
custom to demise could be established. 

Heath, J. said he would receive them in evidence, and they 
were admitted. 


[ 223 J 


Read against Bouuadaili: and Others. 


T HIS was an action of trespass against the defendant, the 
late sheriff of Surri y, and others, for breaking and en¬ 
tering the plaintiff’s house, seizing and taking his goods stated 
in the declaration. 


Defendant 
pleads ajudg- 
ment by rea¬ 
son of the 
non-perform¬ 
ance of seve- 


The defendant pleaded, first, Not Guilty ; secondly, That in ral promises 
Trinity Term, 44 Geo. 3. one William Henry Surnian , by the takings^The 
consideration and judgment of the Court, did recover against Record, when 
one Joseph Mombrun the sum of SOL as well by reason of the P r<, duced,was 
non-performance of several promises and undertakings of the on one count 
said Joseph Mombrun , as for his costs and charges by him in °jj ab *d 
that suit expended, of which the said Joseph Mombrun was referred 'to’** 
convicted, as appears by the record, &c. It then set out the the prothono- 
writ of f. fa. issued on that judgment, and justified the entry * 


under that writ. 

Replication de injuria sua propria. 

The plaintiff proved the taking of the goods 
and that they belonged to the plaintiff, and not 
brun the defendant in that action. 


(latnnti ns to 
all the other 
counts. It is 

and their value, a variance, 

to Joseph Mom- a,,< ! does not 
1 sustain the 

plea. 


The defendants’ counsel in proof of their plea produced an 
office copy of the Judgment. The action had been brought 
against Mombrun, as the acceptor of a bill of exchange, on 
which there had been a judgment by default, and it had been 
referred to the prolhonotary, who had taxed principal, interest. 


and 
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Kiu> 

ugaintt 

BOB.MUMIM3* 
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and costs,*' upon which final judgment had been signed. The 
office copy of judgment set out the declaration and judgment by 
nil dicit, wherefore the said William Henry ought to recover 
against the said Joseph his damages by occasion of the premises, 
and hereupon the said William Henry , here in Court, remits 
to the said Joseph all snch damages as he the said William 
Henry hath sustained by reason of the premises in 2d, 3d, 4th, 
and last counts of thipdeclaration mentioned, therefore the said 
Joseph is free from those damages; and thereupon the said Wil¬ 
liam Henry prays judgment and his damages by occasion of the 
premises, in the first count of the declaration mentioned ; and 
because it appears that the said William Henry hath sustained 
damages by reason of the premises in the first count of the 
declaration mentioned, to the amount of 13/. besides his Costs 
and charges; therefore it is considered, that the said William 
Henry recover against the said Joseph his damages by occasion 
of the premises in the said first count of the said declaration 
mentioned, to be adjudged to him, &c. 

It was objected that this evidence did not support the plea. 
That the plea set out, that the plaintiff in the action of Surman 
v. Momhrun , had judgment recovered against the defendant 
for the sum of 30/. by reason of the non-performance of the 
several promises and undertakings in the declaration mentioned; 
whereas the judgment was not a judgment to recover by reason 
of the non-performance of several promises and undertakings, 
but of one only, namely, that laid in the first count. 

Heath J. ruled it to be a variance, and that it did not sus¬ 
tain the plea. 

Verdict for the defendant. 

Garrow and JUtwes for the plaintiff. 

Best, Serjt. and Comyn for the defendant. 
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* EASTER TERM, 45 GEORGE III. 


LAST SITTING IN TERM. 


Hullman against Bennett. 

T HIS was an action on the case by the plaintiff as the owner Declaration 
of certain goods shipped on board a vessel called the > n case > f° r 
Triton , against the defendant, as owner of a certain other “teering°n«- 
vessel. naging, and 

The declaration stated the grievance thus, That the defend* sh^bywhich 
ant, by his then servant, so negligently, carelessly, and unskil- another ship 
fully steered and directed the said vessel of the defendant, that injured^ 
by and through such negligence, unskilfulness of steering, ma- by evidence, 
uaging, and directing the said vessel of the defendant, she vio- shewingthatit 
lently drove and ran foul *of the said ship called the Triton , by un ^;j. 
which the injury was occasioned. fully stowing 

It appeared in evidence, that the plaintiff and defendant’s thauTcaught 
vessels were sailing in different directions; that the defendant’s hold of the 
vessel carried her anchor on her side, and in great part under otl \er vessel, 
water, and that the anchor had, m fact, taken the Triton , and to her side. 

broke *[ 227 ] 
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1805. broke into her side, by which the goods had been damaged^ so 

- that, in fact, the injury was caused by the unskilful and impro- 

per mode of carrying her anchor. 

Bbwhbtt. The Solicitor-General, upon this evidence, objected, that the 
injury proved did not correspond with the declaration : that the 
injury was not occasioned, as laid in the declaration, by any 
act of steering, directing, or managing the veaeel, but from her 
improperly carry ing^er anchor, and the evidence; therefore, did 
notsupport the declaration. 

It was answered by Ersldnc , that the suffering the anchor to 
remain in the state it was when the injury happened, was a 
neglect of the master and those connected in the navigating the 
ship, inasmuch as it was their duty to keep her in proper trim, 
and her anchor properly stowed. So that, in fact, the jpjury 
had proceeded from the negligence of the captain in improperly 
steering and navigating the vessel. #*% ■ 

Lord Ellen nonoucH said, that the evidence must corre¬ 
spond with the declaration, and he was of opinion that the cause 
to which the damage laid in the declaration was ascribed, was 
not the true one, nor did the injury arise from the negligent or 
[ 228 ] careless steering, or directing the vessel, but from another 
cause, namely, the improper stowing of the anchor, and though 
the plaintiff might have laid the grievance in his declaration so 
as to bring it within the actual cause of the injury, he thought 
he had not done it here. 

Verdict for the defendant. 

Erskine , Garrow , and Taddy, for the plaintiff. 

Solicitor-General , Park , and Eawes, for the defendant. 


Hullman against Bennett. 

Mr. Erskine moved for a new trial on the ground of misdi¬ 
rection in the Judge, but the Court refused the rule. 
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1805. 



Kendra y against Hodgson, Gent, one, &c, Jtfaysi. 


T HIS was an action of trover, to recover four bills of ex¬ 
change. 

The circumstances of the case were these :—A commission 
of bankrupt had issued against the plaintiff; the defendant was 
concerned for several bill-holders, and sued out the commission. 
After it had been proceeded in, the parties came to an arrange¬ 
ment by which it was agreed that 898/. worth of goods which had 
been taken under the commission, and which wer'e, in fact, the 
property of the bankrupt’s father, should be given up to the 
assignees, and there should be also given a bill for *500/. in con¬ 
sideration of which the defendant, Mr. Hodgson , entered into 
an agreement, by which it was agreed, that on payment of the 
money, the bills in question should be given up. A bill was 
accordingly given, and afterwards paid; Mr. Hodgson was then 
called upon to deliver up the bills, which not being complied 
with, this action was brought. 

A paper was produced in which the bills were scheduled. 
The Solicitor-General objected, this action could not be sus¬ 
tained ; he relied that the character in which the defendant had 
entered into the agreement was that of an agent, or as attorney 
for others, who were, in fact, the creditors as bill-holders, not 
on his own account. That he had a power to bind his princi¬ 
pals, and, in fact, had done so, to which principals the plaintiff 
should have^ecourse: exclusive of which, there was no evi¬ 
dence of the defendant being now in possession of the bills; 
so that he could give them up. 

The plaintiff relied on Perkins v. Smith, I Wils. 528. 

Lord Eleenbohough said, the question was. Whether the 
defendant entered into the agreement to deliver bills as an at¬ 
torney, or in his own personal capacity. There was no reason 
why an attorney might not so subject himself; even theu it did 
not appear who was to be sued, if Hodgson the defendant was 

not. 


An attorney 
who signs an 
instrument 
agreeing to 
give up cer¬ 
tain bills of 
exchange, on 
certain things 
being done, is 
personally lia¬ 
ble, unless he 
enters into the 
agreement as 
the attorney 
or agent, and 
it is so speci¬ 
fied on the 
instrument. 

*[ 229 ] 
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against 

Hodgson. 
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[ 231 ] 


not. ^jpy the schedule it seemed that the bills were in the hand* 
of Hodgson , so that they then could be given up; and, in fact, 
from the representation of the witness, he had entered into a 
personal engagement. If he entered into the engagement asan 
agent or attorney, he should have so represented himself on the 
instrument. 

It afterwards appeared, that he' had signed tfej|schedule as the 
attorney for the Upholders, and not on hiBOgvn account, upon 
which his Lordship said, it altered the case, and the action could 
not be supported. 

Erskine, Topping , and Koine, for the plaintiff. 

Solicitor-General, Garrow, and Marryal, for the defendant. 


Rex against Budd. 

T HIS was an information filed by leave of the Court against 
the defendant for a libel on Lord Saint Vincent , charge 
ing him with divers acts of misconduct while first Lord of the 
Admiralty, in a pamphlet published by the defendant. 

The libel charged, “ That at the lime of the publication, 
while Lord Saint Vincent was and continued first Lord of the 
Admiralty,” &c. the prosecutor put in the patent appointing 
Lord Saint Vincent First Lord of the Admiralty in order to 
prove that averment, that at the time of publishing the libel be 
was so. 

Dallas , of counsel for the defendant, objected, that the proof 
of the noble Lord’s appointment was not sufficient, without 
shewing its continuance down to the time of the publication, the 
averment being that the libel was published “ while be was first 
Lord,” &c. 

Lord Eelenborough said, that it was sufficient to prove 
the appointment, that it was evidence to prove the commence* 
ment of a thing which was alleged, and that its determination 
must be proved by the other party, if they wished to avail them* 
selves of it. 

The defendant was found guilty. 

Solicitor-General , Garrow, Jarvis, and Dumpier, for the 
prosecution. 

Dallas and Talbot for the defendant. 
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Rex against Cassano. 


June B. 


T HIS was an information filed by the Attorney-General 
against th^df&fendant, who was a bookseller living in Pall 
Mull for a misdenteanor, in attempting to bn$8fe an officer of the 
customs, to pass some books which had been imported from 
Holland on account of the defendant. 

The mode of charging the offence in the information was, 
“ that the defendant offered a bribe to one J. P. then being an 
officer of the customs, to let the goods be conveyed to another 
place, than the quay or wharf appointed for the landing of them , 
according to the form of the statute in such case made and 
providedj^lind averred that an order had been made to land 
them at the quay or wharf appointed for the landing such 
goods. 

•By the statute 12th of Charles the 2d, goods are to be landed 
at a wharf or quay as there directed. 

The taking of the goods from on board the ship, and putting 
them into a cart, was proved ; but the order from the officer for 
the delivery of the goods was proved to be to deliver them at 
the King's warehouse. It was then given in evidence, that the 
King's warehouses stood on the quay, that the goods were landed 
at the quay, or wharf, after which they were carried across, 
and then deposited in the King’s warehouses. 

Upon this evidence, it was objected that the evidence varied 
from the information. That the information stated, that the 
order given by the officer of the customs for the delivery was, 
at the wharf or quay ; whereas the order produced was for the 
landing of the goods at the King’s warehouses. It^was an¬ 
swered by the Solicitor-General, that the averment was “ at the 
quay or wharf appointed for the landing thereof according to 
the form of the statute,” and the statute 12 Cha. 2. directs, that 
they shall only be landed at a quay or wharf directed by law: 
that the King’s warehouse was on the wharf or quay, so that, in 
fact, it was but one delivery. The order, therefore, to deliver 
at the King’s warehouse was virtually an order to deliver at 
the wharf or quay. 

Lord Ellenborough. It is the duty of the officer to point 
out in the order, specifically, the quay or wharf at which the 

goods 


In a criminal 
information, 
the informa¬ 
tion stated 
that an order 
hadbeenmade 
to land good* 
at the quay or 
wharf ap- 

I minted by 
aw. That 
averment is 
not supported 
by proving an 
order to land 
them at the 
king’s ware¬ 
houses, 
though it 
stands on the 
wharf or 
quay. 

*[ 232 ] 
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June 7. 

The gazette 
alone is not 
evidence of \ 
the appoint¬ 
ment of an 
officer to a 
commission 
in the army. 
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goods are to be delivered. The averment is, “ Delivered at a 
quay«or wharf appointed for the landing, &c.” The King’s 
warehouse *is not a quay or wharf, they are distinct things; the 
goods are landed at the wharf, and then they must be trans¬ 
ported across it, and deposited in the King’s warehouse : non 
constat but they might be brought in by land, without being 
landed at the quay or wharf at all. In qptfminal case the 
prosecutor must njgi vary in the proof. The aWwInent is, “ That 
the goods were tobe delivered at the quay or wharfthe order 
produced is, to be delivered at the King’s warehouse. It is a 
variance, and the defendant must be acquitted. 

The Solicitor-General , Ershine , GarroWy and Dampier * for 
the prosecution. 

Taunton for the defendant. 


Kirwan against Cockburn. 

T HIS was an action of assumpsit on a special agreement 
stated in the declaration, by which the defendant agreed 
to exchange his commission for a commission of a lieutenant in 
the 60th regiment then held by the plaintiff, and by which the 
•defendant undertook that his commission should produce the 
sum of 550/. It then averred, that the exchange had taken 
place, and that the defendant had been appointed to the plain¬ 
tiff’s commission in the 60th regiment, but the defendant's 
commission had sold for 400/. only, and the action was brought 
to recover the difference in price. 

To prove the appointment of the defendant to the plaintiff’s 
commissipn in the 60th regiment a clerk of Mr. Bownas , the 
army agent, was called. He produced The London Gazette. 
He was asked if he found there the name of the defendant ga¬ 
zetted for a lieutenancy in the 60th regiment in the room of the 
plaintiff. 

Lord Em.enborough asked if they meant to prove the ap¬ 
pointment of the defendant by that evidence only. 

GarroWy for the defendant, said, that officers in the army re¬ 
ceived a commission signed by the king, which was the best evi¬ 
dence. That there bad been no notice to produce the defend¬ 
ant’s commission, upon the nonrproduction of which the ga¬ 
zette 
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zette might be evidence; that the mere production of the ga¬ 
zette could not be evidence, as it waB frequent in the gazette to 
announce that a commission mentioned in a former gazette had 
not taken place. 

It was answered by the plaintiff’s counsel, that they had no 
other evidence, J>ut they relied that the gazette was a public 
paper, and admllted as evidence of all public appointment; 
that, in fact, the Wage was never to gazette jp officer for a com¬ 
mission until the money was actually paidplhat having shewn 
his appointment by the gazette, the defendant should shew that 
it had been recalled. 

Lord ELLENBonotTGii said, that the gazette was of itself 
clearly not sufficient evidence. That the commission itself was 
the best evidence, which the defendant should have had notice 
to produce, and on not producing it the gazette might be admit* 
ted. <*fe, therefore, nonsuited the plaintiff. 

Ersktne and Const for the plaintiff. 

Garrow for the defendant. 


* 805 . 

Kibwax 

against 

Cocksv**. 


[235] 


Whakam against Routledge. 


June 7. 


T HIS was an action of trespass for taking the plaintiff’s 
goods. 

The defendant was the assignee under a commission of bank¬ 
ruptcy which had issued against the plaintiff, and the taking of 
the goods in question was under the commission. 

The plaintiff contested the validity of the commission on the 
ground that the petitioning creditor’s debt accrued after the 
plaintiff had ceased to be a trader, so that it could not support 
the commission. 

He proved accordingly, that in November, 1802, he had 
ceased to manufacture the articles in which he had before 


If a trader 
ceases to ma¬ 
nufacture,but 
still continues 
to solicit or¬ 
ders and to ex¬ 
ecute them, 
and holds 
himself out to 
the world as 
capable of ex¬ 
ecuting them, 
he is an object 
of the bank¬ 
rupt laws. 


dealt, which were patent stirrups, and the person employed to 
manufacture them produced his book of work done which 
charged the plaintiff with work done up to that time, but not af¬ 
terwards. 


The defendant’s counsel called for that book. 


It 
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WjBABAK 
against 
Bamnoi. 
If the oppo¬ 
site party 
calls for the 
other’s book, 
he hasnot the 
option to use 
them or not, 
he thereby 
makes them 
evidence. 

*[2S6J 


It was answered, that they should have the booh, provided it 
was then to be received in evidence. 

The defendant’s counsel required to see it first. 

Lord Ellenjboboooh. You cannot ask for a book of the 
opposite party, and be determined upon the inspection of it, 
whether you will use it or *not. If you call for it, you make 
it evidence for the other side, if 4hey think fitio use it. 

The defendant’s counsel proved that subsequent to Nov. 
1802, the plaintiff had written letters to different persons on the 
subject of furnishing them with stirrups; and a witness proved 
the packing up of a hamper of stirrups, which was sent from 
his house, but the witness did not know to whom, nor was there, 
in fact, any specific sale proved of any thing subsequent to No¬ 
vember, 1802. 

Lord Ellenborough. There is a great differencebetween 
a man leaving trade, and trade leaving him. If a man has car¬ 
ried on a manufactory, his ceasing actually to work it does not 
lor that reason make him cease to be an object of the bankrupt 
laws, if he continues to solicit orders, and holds himself out to 
the world as capable of executing orders in the course of the 
trade; if he does so, he still continues liable to be made a 
bankrupt. 

The Juiy found for the defendant. 

Erskine and Lawes for the plaintiff. 

Garrow and Park for the defendant. 
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SITTINGS AFTER TERM. 


Tuck and Another, Executors of Carter, against 

Ruggles, Esquire. j u iy is. 


T HIS), was an action of assumpsit for work and labour done 
by the testator as an architect. 

In 1793, the jury presented the gaol of the liberty of Bury 
St. Edmund's in Suffolk, as being ruinous. 

In February, 1794, the Magistrates, at their Sessions, entered 
into a resolution to rebuild the said gaol, and that an advertise¬ 
ment should be inserted in the newspaper for plans or estimates 
to be adopted for the gaol about to be erected. 

A committee of the justices acting for the division was ap¬ 
pointed, one of whom was the defendant Ruggles. Carter , the 
testator, in his life-time, was an architect, and bad with others 
sent in his plans and estimates, and his were adopted by the 
committee. There was no time fixed for the commencement 


A single ma¬ 
gistrate is not 
liable to pay 
for the ex¬ 
penses incur¬ 
red in prepar¬ 
ing plans for 
a county gaol 
advertised for 
by the sessions 
of which he 
was one. 


of the work, and it was afterwards abandoned, and this action 
was brought to recover a sum of 5001. for the plans and esti¬ 
mates which had been given in and approved of. 

For the defendant it was contended, that the action could not [ 238 ] 

be supported, that the action was against the defendant acting 
as a magistrate in sessions, for an act done as one of the magis¬ 
trates acting for the division. The case of Macbeath v. Hal- 
dimand , 1 Term Reports, was cited to shew that a man acting 
under the authority of government, and noton his own account, 
was not liable, and it was urged, that the defendant was acting 
here in the same character. 


The statute 24th Geo. 3. c. 54. was cited respecting the build¬ 
ing of gaols, and a power is there given to provide for the ex¬ 
penses. That the defendant here was, therefore, acting only 
under the act, and as a member of the committee. 

1 


Vide 
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Mansfield, C. J. ruled, that the action was not maintain- 
Mgwkut able, that all that had been done, was as a member of the quarter 

Boctaijs, sessions; that a single magistrate could $pt be liable, as he 
might be ruined by such 'a charge. It was not the act of the 
defendant in his individual capacity, or as a single magistrate, 
but the joint afct of the sessions.* 

Nonsuit. 

Cockett, Serjt. and Comyn for the plaintiff 1 . 

Shepherd and Rest Serjts. for the defendant. 


[839 ] 


Clark dgainst M instone. 


A dteclai at ion 
for not deli¬ 
vering soil or 
breeze is not 
supported by 
proving an 
agreement to 
deliver sod 
only, soil and 
breeze being 
different 
things. 


T HIS was a special action on the case. The declaration 
stated, that in consideration that the plaintiff had pur¬ 
chased, and the defondant Had sold a large quantity, to wit, 
thirty tons of soil breeze at, and for the price, or sum of 
seven shillings per ton, the defendant undertook to deliver the 
same when required, and then assigned a breach in the non¬ 
delivery. 

The plaintiff proved the agiecment for the purchase of the 
quantity of soil, and at the price stated in the declaration, 
which ha>described to be the dust or small particles of ashes, 
and which was used by brick-makers. Being asked what was 
meant by breeze, he described it as a part also of ashes, but 
which contained cinders which would burn in the brick-kiln, 
and was also used in hot-houses, so that, in fact, it contained 
the finer particles of the ashes, which was denominated soil, 
with the addition of cinders. 


rim j 


Tten&i Serjt. objected, that there was a variance. The con¬ 
tract stated was on the'sale of soil or breeze, that when words 
are so coupled they must be synonymous ; he instanced the 
case of a messuage or tenement, but that here it 9 being proved 
that soil and breeze were different things, there was a variance 
.clearly. 

It was answered, that it was sufficient for the plaintiff to 
prove enough of his declaration to entitle him to (he action. 
The declaration being in the alternative, and that having 

proved 
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proved a contract to deliver soil, he was entitled to recover for 
that. 

Mansfield, C v J. said, the declaration was on a contract 
which was not that laid in the declaration, and that the plaintiff 
should be nonsuited. 

Shepherd, Serjt. and Espimsse for the plaintiff. 

Lens, Serjt. for'the defendant. 


Champion against Plummer. 

fWlHIS was a special action on the case against the defendant 
1 for breach of a special agreement. The declaration stated, 
that the plaintiff bought and purchased of the defendant.divers, 
to wit, thirty puncheons of treacle, at 37s. to be delivered the 
10th of December , twenty puncheons to be delivered on the 
31st of October, at 36s. 6c/. the oilier ten at 37 s. on the 10th of 
November, and breach assigned in the non-delivery. 

To prove the sale, the plaintiff called his clerk. He stated 
the agreement from his memorandum book in which it had been 
entered ; the entry was thus written : 

a Bought of William Plummer twenty puncheons of treacle 
to be delivered by 10th December. v 

Wm. Plummer. 

Twenty puncheons of treacle 36s. 6d .—1 Nov. say 37s.— 
31 Oct. Wm. Plummer. 

and on another leaf ■ - a 37s.” 

This was the evidence offered of the contract. Upon which 
Shepherd , Serjt. of counsel for the defendant, objected, that no 
contract was legally proved to entitle the plaintiff to recover. 
That the statute of frauds in cases of executory agreements, 
such as the present, required that there should bo a note in 
writing of the contract, which should be signed by the contract¬ 
ing parties: that in this case it was signed by the defendant 
only, and not by the plaintiff, or his agent; the plaintiff was 
the buyer and.his name was not mentioned at all, so that lhe.con- 
tract could apply to any person whatever; he could not be com¬ 
pelled to perform his contract for want of a note in writing, and 
Vol. V. P yet 
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Cute 

MuaoM. 


Feb. 23. 

It is not a 
good note in 
writing of the 
sale ot goods 
if the name of 
both buyer « 
and seller are 
not used, and 
semblc it 
should be 
signed by 
both, or their 11 
agents. 


[24lj 
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[ 242 ] 


>T?t called upon, Jfte defendant to perform the contract, so that 
there was no mutuality whatever. 

Best Serjt. for the defendant, contended^that what was re¬ 
quired by the statute was a “ note or memorandum in writing 
of the bargain, to be made or signed by Ihd parties to be charged, 
or by their agagts lawfully authorised.” That here the defend¬ 
ant, who was the party charged, had signed denote, and had, 
therefore, satisfied the statute. 

Mansfield, C. J, said, he was of opinion that the sale was 
void. That the statute meant to make the obligation reciprocal, 
and to bind equally both contracting parties; the words of the 
act were not party to be charged, but the parties, in the plural 
number; meaning that each should be liable on his default. 
This note did not specify any buyer; it might apply to th£plain¬ 
tiff, or to any one else. 

Th^ plaintiff was nonsuited. 

Best, Serjt. and Mar ryot for the plaintiff. 

Shepherd, Serjt for the defendant. 


Vide' Jones v. Ashburnham , 4 East. 455. 
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Penn against Scholey and Domvill, Sheriffs of 

London. 

T HIS was an action against the defendants for a false return if anexecu- 

of nulla bona , to a writ of fieri facias issued against a {j^tedVsIfrau- 

person of the name of Frost. dulent, on the 

ground that 

the defendant in that execution had but a short time previous issued an execution against 
the then plaintiff on an old warrant of attorney, in which he had sworn that the then 
plaintiff was indebted to him, the affidavit so made is evidence, after proof of the issuing» 
of an execution upon a judgment signed on that affidavit. 

P 2 The 
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Penn 

against 

Scboeey. 
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Thesheriffs were nominal defendants, being indemnified by 
the house of Goodteyn and Co . who had also levied an execu¬ 
tion against Jirost, and had indemnified the sheriffs for the 
return they made. 

The question tifrned upon the fact of whether Penn the 
pfa in tiff’s dedJjjtras bond fide or not, it being* admitted, that bis 
execution waslfirst put into Frost's house, and of course en¬ 
titled to priority, if it was well founded. ' 

The defendant's case was, that the execution was fraudulent; 
in support of tlwt case it was stated, that in April, 1803, Penn, 
the plaintiff, was indebted to Frost in 2001. for which he gave 
a bond and ^arrant of attorney : that in 1804, the money not 
being paid, a,ncl Frost wishing to enter up judgment on it, which 
could only be done by motion, on an affidavit of the party 
swearing that the money was due, Frost had employed a Mr. 
Webb, " an attorney, to enter up the judgment, and Frost made 
the necessary affidavit, stating the money to be then unpaid. 
Execution was sued out upon the judgment so signed, but an 
arrangement then took place, and another warrant of attorney 
was given. Upon this latter warrant of attorney, in July 
1804, Frost entered up judgment, and issued execution : while 
the writ was in the sheriffs’ hands, Frost agreed not to levy 
under the execution, but to take an acceptance of Mr. Lush- 
inglon for 100/. and to give time for the rest. 

This transaction being so recent, was relied upon by de¬ 
fendants’ counsel, as establishing an existing debt in July, and 
until that debt was paid, as clearly establishing that it was im¬ 
possible that Frost could be a debtor to Frost in the month of 
November following, at which time the warrant of attorney on 
which Penn's present execution was founded was stated to 
have been giveu. 

The defendant proved the execution at the suit of Frost in 
July, and offered in evidence the affidavit sworn by Frost for 
the purpose of entering up judgment on the warrant of attorney; 
on which that judgment was signed, in which he swore that the 
sum of 200/. secured by the warrant of attorney was then un¬ 
satisfied and unpaid. 

It was objected that this was res inter alios acta, and inad¬ 
missible. 

Lord Elgenrohough said it was admissible ; the defend¬ 
ants’ case was, that there was fraud in the judgment set up by 
the pluintilf, and under which he then claimed, and to prove it 

1 he 
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lie had given in evidence on execution sued out by Frost against 
Penn in July, a short time preceding this execution of Penn 
against Frost , as evidence of there being then na debt then due 
from Frost to Penn, but that Penn was then the debtor. This 
affidavit was part of that transaction, of the res gesta at the 
time; it was accordingly read in evidence . 

T be defendant had a verdict. 

Gnrrow, JLawes, and Gdrrtey, for the plaintiff 
ErsJcine and Espinassc for the defendant. 


Wbeeler, Assignee of Bryan, against Atkins. 

T ROVER for bills of exchange the property of the. bank¬ 
rupt. 

A witness in the cause had been examined on interroga¬ 
tories. 

The interrogatories were produced in evidence. In one of 
the interrogatories a letter was referred to. ..The plaintiff’s 
counsel called for the letter. 

It was said by the defendant’s counsel that they would not 
produce it, but would abandon the interrogatory entirely. 

This was opposed by the plaintiff’s counsel. 

Lord Er.LENiionouciij ruled, that they could not do so, 
abandon an interrogatory Tu part, but they must abandon the 
whole; that if the-defendant, therefore, wished to use his in¬ 
terrogatories, he must produce the letter referred to. 

Erskine , Park, and Richardson, for the plaintiff. 
Solicitor-General, Garrow, and Marry at, for (he defendant. 
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When a bill is 
drawn on an 
agent and 
made payable 
out of a par¬ 
ticular fund, 
and agent 
says he trill 
nay it when 
he gets money 
of the prin¬ 
cipal, this is 
'binding on 
him, and if he 
‘gets money 
at any subse¬ 
quent time is 
bound to pay 
the bill. 


[248] 


Stevens against Hill. 

T HIS was an action of assumpsit. The first count was 
against the defendant, as the acceptor of a bill of exchange 
drawn by Admiral Smith on the dfefehdant his agent; the others 
were the money counts. 

The bill had been burnt by accident, and the plaintiff gave 
parol evidence of it. 

The defendant was a navy agent, and the bill was drawn 
by Admiral Smith , in this form : “ Out of my half-pay, which 
will become due the first of January, pay to Stevens 15/.” 

This was bought to Hill, who said he had then no money 
of Admiral Smith's in bis hands, but that he would pay it out 
of the admiral’s money when be received it. 

Admiral Smith Was called. He produced an account fur¬ 
nished by Hill as bis agent, containing an account of monies 
received at different times on the Admiral’s account, and also of 
the bills drawn by liim on Hill, on which there was a balance 
of 41/. due to Hill. 

It was objected by Garrozo, first, that the plaintiff could not 
recover on the count on the bill, as it appeared to be not a bill 
of exchange, it being drawn on a particular fund, and not 
payable generally, which was necessary to constitute a legal 
bill of exchange. 

This count* was abandoned by the Solicitor-General, who 
said, that he^shobld go on the count for money had and re¬ 
ceived. 

To this it was answered, that the engagement of Hill was to 
pay the bill When lie had money of Admiral’s Smith's in his 
hand, and tbai it appeared by the account which was produced 
by Admiral Smith, that the Admiral was the debtor of Hill, 
and of course that Hill had no funds in his hands, out of which 
only the frill \^us to be paid. 

Lord Elli|n non ouch, having taken the paper produced, in 
which the receipts of money and the entries of bills were put 
under tbeir respective dates, observed, that though on the 
general balance a sum of 40/. was due to the defendant, yet by 
referring to dates it would appear that Hill after the day the 
bill was brought to him for acceptance, and after his declaration 

as 
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as proved, and before he had been called upon to make any ' In¬ 
payment, had received money of Admiral Smith's more than 
sufficient to answer this bill. It was, therefore, his duty to against 

have reserved for that bill^ and not to have paid other drafts H*u- 

subsequently dtspwn. He was hot, therefore, protected by sub¬ 
sequent payments. His Lordship added, that a similar case of 
an army agent had occurred‘before Lord Kenyon, in which 
the agent had promised toqmy the draft of a person on him, 
and having neglected to do so, an action was brought, that he 
was of counsel for the defendant in that cause, and argued that 
this promise of the agent was nudum pactum, but Lord Kenyon 
over-ruled the objection, and held that it was an appropriation 
of so much to the use of the holder of the draft, and made him [ 249 j 
liable on the receipt of any money upon the credit of which it 
was drawn. 

Verdict for plaintiff on three counts. 

Solicitor-General and Bechet for the plaintiff. 

Garrow and Lawes for the defendant. 


Parker and Rich against Hakoou-kt. 


July Oth 


A SSUMPSIT on an Attorney’s bill. 

The plaintiff proved the regular delivery of his bill, and 
gave general evidence of employment. 

The defence was, that the plaintiff had been employed by the 
defendant under a written agreement to the following effect, 
which was produced, and was in these, words. 

In consideration of Mr. Ilarcourl having appointed me his 
solicitor, and of the emolument which I shall receive from 
preparing his leases, I undertake to conduct such suits as he 
shall be concerned in, without any charge, except the tees and 
disbursements actually out of pocket.’’ Signed by Mr. Parker, 
one of the plaintiffs. 

Upon this being read, it was contended, that this was an 
answer to the case, and the money actually expended having 
been paid, that the plaintiff could not recover for the business 
done. 

Park, in answer, proposed to prove, that the defendant had, 

whil* it subsists he is bound to 


during 


When au at¬ 
torney has en¬ 
tered into an 
agreement 
with a client 
to conductalt 
his suits in 
consideration 
of the client 
giving to him 
exclusively 
the drawing of 
his leases, if 
the client 
gives part of 
that business 
to otherattor* 
nies, the at¬ 
torney must 
either put ah 
end to the 
agreement, or 
siie for breach 
of the agree¬ 
ment, for 
the terms of it. 
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When collate¬ 
ral things are 
to be per¬ 
formed by 
two parties to 
au agreement, 
onepartv can¬ 
not set up a 
breach of his 
part by the 
other to en¬ 
title him to 
claim gene¬ 
rally indepen¬ 
dent of the 
agreement. 


[251] 


Conducting 
an arbitration 
i* to be con¬ 
sidered as a 
Suit. 


during the time that the plaintiff was supposed to have acted 
under this agreement, employed *other attorn tee, who had done 
business for him. This, he contended, put an end to the agree¬ 
ment; but he relied upon a preliminary objection, that this 
was not binding on the plaintiffs, it having beencentered into 
by one partner only, (Mr. Parker), which he contended did 
not bind the other. 

Lord Ellenbojjough said, that it was an agreement entered 
into by one in the course of the business which was conducted 
by both, and should be binding. 

Lord Ellenborough then ashed Park upon what ground 
it could be supported that the agreement was void. 

He said, that the agreement having been entered into, by 
which the plaintiff had given up certain legal claims Which 
he would otherwise have been entitled, in consideration of his 
receiving certain advantages; that the defendant by not giving 
him those advantages was guilty of a fraud, and could not avail 
himself of the agreement, as far as he was to be benefited, 
when he had not performed that by which the other party were 
to be so too. 

Lord Ellenborough said he was of opinion, that while 
the agreement subsisted, nothing could be recovered except the 
money out of pocket. Each party had distinct and collateral 
things to perform. If the plaintiffs thought that Mr. llur- 
court gave part of his business to other attornies, they should 
have put an end to the agreement by giving notice to the de¬ 
fendant of their intention to do so, but till that was done (hey 
were bound to abide by the agreement, or they should have 
sued for breach of the agreement; for it could not be expected 
that the defendant could come prepared to meet the charge im¬ 
puted to him in an action merely for business done. 

Park then suggested, that as great part of the bill was n 
attending arbitrations, that they could not be called suits in the 
terms of the agreement. 

Lord Ellenborougii. That is a suit which any man in¬ 
stitutes in the form of a legal proceeding to recover what he 
claims as a matter of right; an arbitration is such a proceeding, 
and is a suit which Messrs. Parker and Rich were bound to 
conduct under the terms of the agreement. 

The plaintiffs were nonsuited. 

Park and Wigley for the plaintiff. 

Erskine and Garrow for the defendant. 
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Duckham against Wallis. 


July 16 . 


A SSUMPSIT by the plaintiff, as the indorsee of a bill of Where in an 
exchange drawn by Evans , and by him indorsed to t^orscevfl 
flamkcs, who indorsed to the plaintiff. hill, the dc- 

Thc bill was dated in the year 1802, the plaintiff proved the li^defelidani 
hands writing of the several parties, and there rested his case, had settled it 
*The defence relied on was, that this bill had been indorsed ‘".. a , c ‘,T unt 
to the plaintiff after it was due; that when it became duo it holder when 
was in the hands of Evans , and that it had been settled in due, 
account between Evans and the defendant, so that Evans could took it after it 
maintain no action on it against TVallis the defendant, and it became duc,^ 
was, therefore, concluded, that according to the authority of hyth^pereon 
the case of Heck v. Jlohlei /, 1 Hen. lilac tc. Rep. 89, the de- represented as 
fendant was let into the same defence against the plaintiff iJjrt^clfwhen 
which he could have had against Evans , the plaintiff having itbccuuieduc, 
become possessed of it after it became due. ', s uwt C . V1 ' 

a Honcho no 

To establish this case, Garrozo , for the defendant, called a should bim- 
witness, who stated, that lie bad seen the bill in Evans's pos- ,u ‘ filled, 
session after it became due. He was then asked as to the *C 3 
account which Evans gave of the transaction as between him 
and Wallis , to shew that as between Evans and the defendant 
the bill was discharged and finally settled in account. 

This was objected to by the plaintiff’s counsel; they contended 
that what Evans had said was not evidence. It was not the 
best evidence, as Evans himself might be called to prove the 
transaction, and stale whether, in fact, the defendant bad so 
settled the bill as had been stated. 

It was answered by the defendant's counsel, that the rule of 
law was, that the defendant might set up the same defence 
against the plaintiff suing as the indorsee subsequent to Evans , 

which 
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1805. which he could against Evans, ho that what would be evidence 

- against Evans should be evidence against the plaintiff, and as 

there could be no doubt that Evans's own ^declarations could be 
Walws. evidence against himself, it was equally clear that they should 
*f 253 J be received as evidence against the plaintiff. 

Lord Ei/iiEN bouough said, he thought the evidence inad¬ 
missible; though a bill had been'indorsed after it became doe, 
if a full and valuable consideration had been paid, he did not 
know why the holder might not recover on the bill, subject, 
nevertheless, ( to the case put, of its being dischaiged by the de¬ 
fendant; but it would be incumbent on him to prove the con¬ 
sideration paid, and of that the plaintiff should give evidence. 
That the fact of the bill having been paid when due, and 
settled in account with the defendant, was easily proved by 
calling Evans himself, or by the evidence of third persons; but 
what Evans had said was not the best evidence, when he him¬ 
self could be called; it would he making the declarations of a 
third person’s evidence to affect the plaintiff’s title when that 
party was not on the record, and, therefore, could not he 
received. 

The Solicitor-General mentioned the case of Daiurnuw v„ 
Radenius , the principle of which his Lordship observed applied 
to this case. 

The plaintiff failed in proof of the consideration, and was. 
nonsuited. 

Park and Espinasse for the plaintiff, 

Garrow for the defendant. 


[254 j Ardekn against Rowney 

•drawn'upon SSUMPS1T on a check for 100/. money had and received, 

any person is XL with the other common money counts, 
ther to know The plaintiff’s counsel opened his case to he, that on c A filer, 
if it is good who had since become a bankrupt, had applied to the plaintiff 
before ne will to discount a check for 100/. drawn by Alder upon Itownei/ the 
such person defendant: that before the plaintiff would give cash for it, lie 
says it will be 

honoured, as he is indebted to the drawer of it, though the check turns out to hu void, as 
being post-dated, the holder may, nevertheless, recover on the ground of the sum due to 
Uie drawer of the check being so appropriated. 


sent 
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SSi 

sent hie clerk to the defendant, he saw him, and asked him if 1805. 

the draft was a good one ? He said that it would be honoured, - 

as he was In Alder's debt 2001. The clerk then observed, that 
the check was post-dated, and could not, therefore, be recovered; Eo wirsv. 

the defendant said, that that did not signify, it would be of ser¬ 
vice to the poor man, and that it should be paid. 

These facts were proved. 

Upon this evidence Erskine objected, that the plaintiff could 
not recover on the count on the check, as it was admitted to be 
void; and as to the second, he said it was clear, that if this 
was a mere promise of the defendant, by which he promised the 
plaintiff, that if the plaintiff would advance 100/. on his check 
to Alder he would pay it, it would be decidedly void within the 
statute of frauds, as being a promise to pay the debt of another 
without a note in writing, so that it could not be money had 
and received. 

It was admitted that it was void, being post-dated, and of 1 3 

course could not be given in evidence, neither could parol evi¬ 
dence be given of its contents. The evidence, therefore, was 
nothing more than a parol request to the defendant to advance 
a sum of 100/. to Alder , which was, therefore, void. 

Lord Elgenborough. If this had been an agreement to 
pay the amount of any money which the plaintiff might advance 
to Alder , and no specific sum of money had been mentioned, 
which was to be so advanced, I should have thought this a case 
within the statute of frauds, but it appears to me, that this is 
an appropriation of 100/. part of the money which defendant 
said he owed to Alder , amounting to 200/. and that the plaintiff 
may recover. 

It was then suggested by Erskinc, that if it was to be taken 
that the plaintiff’s right to recover was on the ground of the 
appropriation of the money in the defendant's hands, the plain¬ 
tiff’s -right could not go beyond the money actually due by 
Rownet/ to Alder , and that, in feet, his saying there was 200/. 
in his hands was a mistake, and that he should shew it was a 
a small sum only. 

Lord Egl-enbokough assented to that, and evidence was 
produced to Hhevv the real state of the accounts; it was a 
balance of 80/. for which sum the plaintiff had a verdict. 

Garrow and llainc for the plaintiff. 

Erskine for the defendant. 
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July 25th- 


Chapman against Pahtkidoe. 


Whoa a uer- 
sou is told by 
two parties 
that he is to 
be the broker, 
to make a 
contract be¬ 
tween them 
for the sale of 
goods, and lie, 
in conse- 

S uence, re- 
uces it into 
writing, and 
sends a sale 
note of the 
terms to each 
parly, this is a 
valid contract 
•within the 
statute of 
frauds. 


T HIS was an action on the case against the defendant for 
non-performance of a contract for the sale of a quantity 
of sumach. 

The contract as set up by the plaintiff was stated to have been 
made by a broker of the name of Ayhoin. 

The defendant was executor to his brother, and his widow, 
Mrs. Partridge , was interested and continued in the business. 

Aylxairt was called. The account he gave of the transaction 
was, that Mrs. Partridge and the plaintiff having been in 
treaty for the sale of this sumach, they bad agreed that the 
witness should be the broker to manage the sale between them: 
the sale did not then take place, but some days after Chapman, 
the plaintiff, informed him that he had purchased the sumach, 
and informed him of the bargain, and desired him to put down 
the terms. He made an entry in his book as desired by Chapman , 
and he sent a sale note of the terms to Mrs. Partridge. She 


did not return the sale note, hut in a conversation with him 
some days after, she said she was very sorry for what she had 
done, and that Mr. Bazarencc Partridge (the defendant) was 
very angry with her. 

[ 257 3 Best, Serjt. objected, that this was a case within the statute 
of frauds. Having quoted the words of that statute, he said 
that the note in writing was tube signed by the parties or theii 
agents ; here the parties never met, the note was made by the 
communication of the plaintiff to the broker, and then the note 
was made without any authority from the buyer. 

It was answered by Shephetd and Bailey, Serjts. that Aylwin 
was to be taken as the agent of Mrs. Partridge. She had told 
him he was to be the broker before the sale took place. He 
prepared a contract in writing, which was sent to each party, 
and not returned, that was an adoption of the agency and was 
binding. 


Mansfield, 
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M ANSFiET.n, C. J. The note in writing may be received, it 
is signed by the broker, and the only question is, if it was 
signed by the authority of the defendant. It is in evidence, 
that she had consented that Ay twin should act as the broker, 
that authority might be conn ter mandable ; but when he does 
act as agent to her in making the bargain, and she receives the 
sale note, she does not refuse it, or send it back, but in two 
days after expresses her sorrow for having done it. The jury 
must, therefore, say, if Aylwin had any authority from Mrs. 
Partridge to make the contract, or if what passed then was not 
a recognition of his authority, which would be the same thing 
as if she had given him directions to make the contract at first. 

It was proved, that the defendant refused to perform thccon- 
tract, and this action was brought to enforce it; but that could 
not be done if the note of the bargain, as stated by Aylwin , was 
not complete, which depended upon the fact of his then having 
authority. 

Verdict for the plaintiff. 

Shepherd, and Bailey , Sorjts. tor the plaintiff. 

Best, Scrjt. for the defendant. 
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SITTING’S AFTER MICHAELMAS TERM. 


The King against Brett. 

An averment f ■ 4H1S was an indictment against the defendant for perjury, 
ment that at perjury assigned in the indictment was, that at the 

a Sitting at trial of an indictment against one Thomas Price , the defendant 
holdemafter 8Worn > first, that the said Thomas Price polled at the 

Michaeirna* election for members of parliament for the county of Middlesex , 
Term, on the 

29th day of December in that year, in the Court of Kind’s Bench, before the Lord Chief 
Justice of the said Court, an indictment came on to be tried, is not supported by proving a 
trial at J\Ti*i Print before the Lord Chief Justice, only as that describes a trial at bar. 

at 
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at Brentford, under the name of John Wright, No. 8, Bell- 
yard, Gray's Inn-lane; and, secondly, that a piece of paper 
which lie produced at the trial was the hand-writing of him the 
said Henry Brett , and written by him on the Hustings at 
Brentford at the time; both which matters the present indict¬ 
ment charged to be fulse. 

The case being stated, the indictment against Price was 
produced. The first witness called proved that the trial of 
Price had taken place at the Sittings before Lord Eduen- 
borougii, at Nisi Prius , after Michaelmas Term, 1804. 

The Solicitor-General then objected, that the evidence given 
did not support the averment in the present indictment, but 
totally varied from it. The averment in the present in¬ 
dictment wap, “ That at the Sitting at Nisi Prius holden 
after Michaelmas Term, in the 45th year of the reign of our 
Sovereign Lord George the Third, on the 29th day of Novem¬ 
ber in that year, in the Court of King’s Bench, before Edwahd 
Lord Eeuenborough, then Lord Chief Justice of the said 
Court. That the trial of the said Thomas Price came on to be 
heard in due form of law, &c.” He contended that this aver¬ 
ment was not a description of a trial at Nisi Prius at the 
Sittings after Term, but of a trial at Bar. It stated, that the 
indictment came on to be tried in the Court of King’s Bench. 
This was not a local description of the place where the trial 
actually took place, but of the Court as a Court constituted as 
it was with the Judges sitting therein, of whom Lord Ei/len- 
borough was the Lord Chief Justice. That it could not 
mean the place, for the following words are “ before Edward 
Lord Ellenborougii, Lord Chief Justice of the said Court,” 
which clearly meant the Court so constituted, and not a Court 
of Nisi Prius before the Lord Chief Justice alone. 

He was followed by Garrote and Abbott on the same side; 
who added, that “ the language of the indictment should have 
been, as to the trial having taken place at Nisi Prius , that it 
w as tried at Westminster , in the Great Hall of Pleas, at West¬ 
minster ,” which was the uniform language of the proceedings. 

That since the statute of Nisi Prius , 18 Elis. ch. 12, the dis¬ 
tinction was very clear, for before that statute all trials were at 
bar: that statute empowered the Chief Justice alone to sit at 
Nisi Prius , but it was in the words of the statute in the Ilall 
called Westminster Hall, in Westminster, or the place where 
the Court of Exchequer is commonly kept, in the said county; 

so 
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so that a certain degree of locality is given to trials at Nisi 
Prius ; tfyat they must be in Westminster Hall , or where the 
Exchequer sat; but the Court of King’s Bench might sit in 
the Court of Chancery, if, for example, the Court in which 
they were then sitting was under repair. The words, there¬ 
fore, “ came on to be tried in the Court of King’s Bench,” 
could not apply to that place or room denominated the King’s 
Bench, as in the case put the trial at Nisi Prius would be 
legal under the statute; as, therelore, a certain locality was 
annexed to Nisi Prius trials , it was always specifically alleged, 
and was not done here. 

It was answered by Erskine and Dumpier for the prosecu¬ 
tion, that the day of the trial of the indictment against Price 
being laid on the 29th of November , it sufficiently appeared 
that the trial could not have taken pluce in Term time, nor 
have been a trial at Bar, as the Court would take notice that 
the Term ended on the 28th, and that coupled with the w'ords 
“ in the Court of King’s Bench,” these latter words could only 
mean the place where the sittings w'ere held; but that, at all 
events, there were the words “ to be tried in due form of law,” 
which could only mean that it was tried according to the di¬ 
rection of the statute, and that it would not be presumed that 
the Lord Chief Justice had sat irregularly. 

Lord El,ui:n noitotion said, that in a criminal case he could 
presume nothing; lie had at first some doubt whether he should 
reserve the point, but upon considering it, lie bad no doubt as 
to its being fatal; the Court of King’s Bench in its jurisdiction 
was limited to no locality, its jurisdiction extended all over 
England , and it might sit any where in England. The term 
Lord Chief Justice of that Court meant the Chief Justice of 
that Court, so exercising that general jurisdiction, not circum¬ 
scribed or confiuod to any particular place ; but as the Judge 
sitting at Nisi Prius the case was very different. The statute 
of 18 Eliz. eh. 12, pointed out where the sittings at Nisi Prius 
before the Lord Chief Justice can only legally be held, that 
was in Westminster Hull , or in the place where the Exchequer 
was used to sit; there was, therefore, a locality belonging to 
trials at Nisi Prius , and the language of the precedents re¬ 
ferred to shewed it, that the Sittings at Nisi Prius before the 
Lord Chief Justice should be stated to be held in the Great 
Ilall of Picas, called Westminster Hall, at Westminster ; that 
waB not averred so here, but it was attempted to be cured by 

saying 
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saying that the indictment stated u that the former indictment 
was tried in doe form of law.” It *could be allowed to give 
these words such an extensive signification; it would go to 
make these words cure every defect. It was too wide an inter¬ 
pretation. The indictment had not, therefore, sufficiently 
alleged the place of trial of the former indictment against 
Price, and that the defendant must be acquitted. 

Erskine, Dumpier, Warren, and Clifford, for prisoner. 

The Solicitor-General, Garrow, and Abbott, for defondant. 

The defendant was acquitted. 


Sammell against Wright, 

T IIE declaration in this case stated, that at the time of com- If horses are 

mittinff the grievance, the plaintiff was possessed of a h'red ou * to 
° n y * * draw a private 

certain chaise, drawn by one horse, then drawing it, and being carriage, but 

on the King’s highway. That the defendant was the owner “ rc driven by 
and proprietor of four certain horses then hired, and let out by person 
the defendant for hire, and which were then under the care, who hires 
guidance, and direction of certain servants of the said defendant; b^JinWe for* 1 
and then assigned the grievance, that the said defendant by his any injury 
said servants so negligently, carelessly, and unskilfully drove done by them, 
the said horses, that the carriage then drawn by the said horses 
was driven against the chaise of the plaintiff, by which it was 
overset, and the plaintiff thrown out and his collar-bone broke. 

The facts of the case were, that the defendant, who wa9 a £ 264 j 
stable-keeper in Bond-street, had on the day the accident hap¬ 
pened hired out to the Marchioness of Bath four horses to draw 
her carriage to Windsor. The horses were driven by two pos¬ 
tillions who were servants to the defendant and had the care of 
the horses. The plaintiff was driving quietly -through Brent¬ 
ford, when the carriage coming at a fast rate after him, the near 
wheel of the carriage had taken the off wheel of the plaintiff’s 
chaise and overset it; he was thrown out, and his collar-bone 
was broken. 

Upon opening the defendant’s case, Erskine contended, that 
in point of law the defendant was not liable. That, in fact, the 
carriage was the Marchioness of Bath's, the drivers were under 
her direction and controul, and it could not, therefore, be said 
Yoij. V. Q that 
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that they were under the care, guidance, and direction of the 
defendant’s servant, for pro hoc vice they were hers. 

Lord Eilenbohough said, the defendant was liable. The 
horses were hired out for a particular purpose, but they were 
still under the care and direction of the defendant’s servants. 

Verdict for the plaintiff. 

Garrow and JLawes for the plaintiff. 

Erskine and Marrj/att for the defendant. 


AT GUILDHALL. 


Brown against M'Dermot. 

A SSUMPSIT by the plaintiff as indorsee of a bill of ex¬ 
change for 50/. against the defendant as the indorser. 
The bill was due the 21st of Mat/, but by mistake the 21st 
of June was written on it, in consequence of which no demand 
lies upon a was made of it from the acceptor, nor any notice given of the 
hcmustTrove non P a y ment un t*l a month after the bill was due. This was 
ademand™!! 0 stated in the opening by the plaintiff’s counsel, who admitted 
the acceptor. tbe ] aw be that the party would be discharged for want of 
cienttode- * notice, but he relied on a subsequent promise to pay the bill, 
mand pay- which he contended was a waiver of the objection of want of 
usual place of notice, and revived the defendant’s responsibility, 
residence of To prove the promise to pay, the plaintiff called a witness, 
aud it is not w * l ° P rove ^> that in a conversation with the defendant, he said 
then paid, it that he knew he was discharged, but that the plaintiff had be- 
is sufficient to u a ved so well to him in money matters that he should take no 
party to pro- advantage of it, but would pay the money, 
ceod against Park relied that this revived the liability, and entitled the 
the uldorsLr- plaintiff to recover without any further evidence. 

£ 266 ] Lord EnnENBonouGH said, it was not of itself sufficient, that 
it was necessary to prove a demand upon the acceptor, and a 
refusal by him to pay the money, as the liability of the defendant 
only arose by reason of his default. 


[ 265 j 
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The plaintiff’s counsel then called a witness who proved that 
he carried the bill to the house described as the place where 
Smithson the acceptor was described to live, but that there were 
no orders left, and the bill was not paid; but it appeared that 
the witness never saw the acceptor. 

Garrow for the defendant objected to the evidence, and that 
the plaintiff should be called, Tirst, on the ground that the pro¬ 
mise to pay was not made to the plaintiff the indorsee himself, 
which he contended to be necessary; and, secondly, that the 
hand-writing of the acceptor should be proved, and an actual 
demand on him. 

Lord Ellen borough, in summing up, told the jury, that it 
was necessary to prove a demand of the bill and nonpayment by 
him; that if a bill was payable at a certain house, it was sufli- 
cient to demand the money there ; that had been done here, for 
it was the duty of the drawer of a bill to leave provision for 
the payment of it. 

Verdict for the plaintiff. 

Parle and for the plaintiff. 

Garrow for the defendant. 
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Klinitz against Surry. Dcc 12lll 

T HIS was a special action on the case. The declaration when goods 
staled, that the plaintiff had sold to the defendant fifty j^^***,^ 
quarters of wheat, which the defendant had refused to receive, thcsanqdede- 
for which the action was brought. livered ispart 

The evidence was, that the plaintiff had sent 195 quarters of ”,^1*the bulk 
wheat consigned to liis factors Giles and Jennings for sale, thereby dimi- 

Jennings stated, that he sold by sample 50 quarters to the de- ^'part! <1 e-' S 

fendant. livery within 

The usual mode of selling on the corn exchange he stated 
to be, that he made an entry in his book of the quantity sold 
and the price it sold for. lie said the defendant, when lie made 
the sale, told him he employed Kendal as his ledger to receive 
the corn, and to whom the sample was delivered. But on his 
cross-examination, he said he considered himself as agent for 
the seller only. 

Q 2 
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The sample had been delivered to Kendal only, and the de¬ 
fence on the merits was, that the bulk did not correspond with 
the sample. 

The counsel for the defendant contended, that this case came 
within the statute of frauds, and was void, there here being nei¬ 
ther a note in writing, or a delivery of any part of the commo¬ 
dity sold, and the case of Cooper v. Elision , 7 Term Jfep. 14. 
was cited. 

It was answered by the plaintiff’s counsel, that there was, in 
fact, a part delivery, the defendant’s agent having received a 
sample of the corn in part, and that the factor was to be con¬ 
sidered as the agent for both parties, and the entry in his book 
was a note in Writing sufficient to satisfy the statute. 

Lord Elt.en&orougii. How far the delivery of the sample 
in this case is a part delivery to satisfy the statute of frauds or 
not, depends upon the manner in which that sample was taken ; 
if the fifty quarters were standing as a distinct parcel and bulk, 
and the sample taken from it, if the quantity was thereby dimi¬ 
nished so much, and the delivery of the 50 quarters was so 
much less by this quantity, 1 think it would be a part delivery, 
and sufficient within the statute, but it would be otherwise if the 
delivery of the sample was a collateral thing, a part of another 
parcel of the same sort of corn. 

It therefore became a question whether the fifty quarters 
which were admitted to be part of the 196 quarters were sepa¬ 
rated from them, and whether the whole quantity was together, 
so that the sample was taken from one bulk or the other. Upon 
this there was contradictory evidence. 

As to the second point, the book of the cornfactors Giles and 
Jennings was produced ; there was an entry of the prices and 
quantity, but the name of the seller was not in it; upon which 
Lord Kllenbohougii said, he was clearly of opinion, that 
that was not a note in writing within the statute of frauds. 

His Lordship in summing up to the jury, left them first to 
consider upon the fact of whether the bulk and sample did in 
fact correspond. 

The jury found that it did not; the defendant, therefore, had 
a verdict. 

Erslnne and Holroyd for the plaintiff. 

Carrow and Gaselee for the defendant. 
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T HIS was an action of assumpsit for goods sold and de- An agreement 

livered. respectingthe 

n . - .. sale of goods 

Flea of non-assumpsit. need not be 

The plaintiff was a merchant living in Belfast in Ireland . s ) lam P e ‘h 
Having had antecedent dealings with the defendant when in tain'll ipuU^" 
partnership, he on the 4th day of March, 1805, wrote to him to tionsconccm- 
insure a cargo of hams, which on the 2d. he'had shipped from ’^pa^ment ° 
Belfast to Jjondon. The defendant did so;, the goods were and other 
shipped to the order of the shipper, and on the arrival of 
the vessel in London , he took possession of the hams. In 
fact, the plaintiff had sold them in Belfast to a person of the 
name of Langley, and it had never been his intention that the 
defendant should have intermeddled with them at all. The de¬ 
fendant having so possessed himself of them, they were de¬ 
manded by Langley's agent, and on refusing to deliver them an 
action of trover was brought. Before the action of trover came 
on to be tried the plaintiff arrived in London , and then an ar¬ 
rangement took place to put an end to the action and further [ 270 3 
differences, the defendant taking the goods at the invoiced prices, 
and paying the costs. The parties having met, the terms of 
the agreement were agreed to be put in the form of a letter 
addressed by the defendant Granger to the plaintiff, of which 
the following was a copy: it was written at the meeting, and 
then delivered by the defendant to the plaintiff. 


“ Mr. Thomas Heron. 

London , May 21st, 1805. 


« SIR, 

« In order to put an end to all further disputes respecting 
the twenty-four casks of hams per Hibernia , I will accept of 
the terms you proposed of taking the whole of them to my own 
account at 65s. per barrel per cent, invoice weight, with all 
faults; and the fifty-five kegs of pigs’ tongues at 15s. per keg, 
the freight and landing charges to be deducted, making the net 
sum as per account annexed 876/. 18s. lldf. which sum I en« 
gage to pay you for them in tlio course of a month from the 

2 date, 
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dale, in approved bills, not exceeding two months, with my 
own indorsement on them ; as I shall be answerable to you for 
the payment of such bills as I give you, and I engage to bring 
no charge of any kind (except the cost of insurance from Bel¬ 
fast to London ), hereafter against you, or Mr. George Langley 
of Belfast, for commission, or any loss or charge that have or 
may be on them, but agree to release and indemnify you and 
him completely from every thing of the kind; and you engage 
on your part also to keep me indemnified from any charge or 
claim Mr. George Langley may fetch against me respecting them. 

“Yours, &c. 

“ John Granger .” 

The plaintiff proved the circumstance, and gave the letter in 
evidence ; it was in the form of a letter and unstamped. 

The counsel for the defendant made two objections to the 
plaintiff’s recovering; first, that the letter contained the terms 
of a special agreement, and should have been specially declared 
upon ; whereas the plaintiff had declared for goods sold and 
delivered only. The second objection was, that being in terms 
an agreement, it required a stamp, and could not be received in 
evidence without one. 

It was answered by the plaintiff’s counsel, this was an agree¬ 
ment for the sale of goods, wares, and merchandizes ; that it, 
therefore, came within the exception of the stamp. 

Then as to the necessity of a special count: on that it would 
appear by reference to the agent, that within one month after 
the date of the agreement the defendant was to give bills at 
two months, so that by no means could the time of payment be 
enlarged beyond three months from the date of the agreement 
which was the 21st May , so that the goods were to be paid for 
on the 2lst of August following. 

That the action was of the present (Michaelmas') Term, and 
the writ not sued out till after the 21st of August, the time for 
the performance of the contract being, therefore, expired, it be¬ 
came a debt for goods sold, and for such plaintiff had declared. 

If the agreement was executory it should have been declared 
on, but it was here complete. 

The defendant’s counsel said the agreement within the ex¬ 
ception of the statute were not of the description of the pre¬ 
sent, which involved other circumstances than that of a mere 
sale of goods, wares, and merchandizes. 

’ -rd 
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Lord Ellenborougu over-ruled both objections, but gave 
the defendant leave to move to enter a nonsuit if he thought 
fit. 

Verdict for the plaintiff. 

Solicitor-General, Garrow , and Espinusse, for the plaintiff. 
Erskine and Lawcs for the defendant. 

It was not afterwards moved, and the plaintiff had judgment. 


IN THE COMMON PLEAS. 


Golding against Nias. 

T his was an action of replevin. 

The defendant made conusance; first, under one Ni¬ 
cholas Felly who was stated to be the party beneficially entitled. 

Secondly, under Samuel IVay man Wade son, who was stated 
to be a trustee for Mr. Fell. 

*Mr. Wadeson was called as a witness. He was objected to 
by the plaintiff’s counsel, on the ground that the defendant 
claiming a right to make the distress by title under him, he was 
coming to support his own title. 

It was answered, that, in point of tact, he had no interest, 
but was a mere trustee, and Douglas, 840, was cited. 
Chambke, J. held him not admissible. 

Shepherd, Scrjt. and Bes\, for plaintiff. 

Bailey , Serjt. for defendant. 
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Wordsworth against Willav and Others. 

T HIS mis an action of trespass on the case, in which the 
plaintiff by his declaration complained that the defendant, 
by his servant, so negligently drove a certain coach of him the 
defender!t, that the coach ran upon and against a certain horse 
whereon the plaintiff was then riding, that the thigh of the 
horse was broken, so that it became necessary that he should be 
killed. 

The evidence watff that the plaintiff was on horseback on the 
proper side of theYoad going from Ilighgale to Finchley , and 
conversing with a lady on the footpath ; that the defendant’s 
coach drove furiously down the lull, which the plaintiff was 
then descending, that the horse being alarmed became *restive, 
and then jumped something about, the coach ran against him 
and broke his thigh. 

The case relied upon by the defendant was, that though there 
was a considerable distance to the other side of the road, that 
there was ample room left for the horse on the proper side of 
the road, between the coach and the footpath, and that the acci¬ 
dent was caused by the restiveness of the horse, and not by reason 
of any neglect in the driver of the coach. 

On the other hand, the plaintiff’s counsel contended that there 
being no interruption to the carriage passing on its proper side 
Of the roafd,' that the coachman was bound to keep that side of 
the road, and that even if the restiveness of the plaintiff's horse 
bad contributed to the accident, that the defendant was liable. 

Mr. Justice Rook said, that the counsel on both sides bad 
carried the rule too far; the regulation as to travelling and pre¬ 
serving the proper side of the road, was founded in, good sense, 
and was matter of public convenience ; but that he could not 
lay it down that a carriage driving was under every circum¬ 
stance to keep exactly to the left, or as it was called the proper 
side of the road; if there was no interruption of any other car¬ 
riage, or the road was better, public convenience did not re¬ 
quire that the driver should adhere to that law of the road; he 
took the rule of law to be, that if a carriage coming in any di¬ 
rection left sufficient room for any other carriage, horse, or 
assenger on its si<& of the way, that it was sufficient; but it 

was 
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was matter of evidence if the defendant had done so, the driver 
was not to muke experiments, he should leave ample room, and 
if an accident happened from want of that sufficient room, he was 
no doubt liable. He, therefore, left it to the Jury to say whe¬ 
ther the accident had not been occasioned by the defendant’s 
coachman having 1 driven so near to the plaintiff’s horse; that 
the action arose from that cause. 

The Jury found for the plaintiff. 

Cockell, Serjt. and for the plaintiff. 

Best, Serjt. and Wiglet/for the defendant. 
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Abandonment. 

I N the case of an insurance on goods, 
consigned to a particular place, if 
upon the ship’s arrival at the des¬ 
tined port, it is in the hands of the 
enemy, that docs not warrant an 
abandonment. Lubbock v. llorocroft. 

Page 50 

Affidavit. 

if an execution is contested as frau¬ 
dulent, on the ground that the de¬ 
fendant in thnt execution had but a 
short time previous issued an execu¬ 
tion against the then plaintiff, on an 
old warrant of attorney, in which he 
had sworn that the then plaintiff was 
indebted to him, the affidavit so made 
is evidence after proof of the issuing 
of an execution upon a judgment 
signed on that affidavit. Penn v. 
Scholey and Domvill, Sheriffs of Lon¬ 
don. 244 

Agent. 

1. If an agent is employed to sell, what 
he says at the time of the sale will 
bind his principal; not what he has said 
at another time. Hclycar v. llawke. 72 


2. If an agent, employed to sell on ac¬ 

count of another any property, haviug 
notice that what he is about to sell 
does not belong to his principals, and 
notwithstanding sells it, he Is liable 
in his own person, llardacre v., Stew¬ 
art. Page I OS 

V ide Auctioneer. 

3. Where an agent has been employed 
to pay money for work done, and the 
workmen are referred to him for pay¬ 
ment, and he assents to it, an ac¬ 
knowledgment or promise to pay by 
him will, after six years, take the 
case out of the statute of limitations. 
Burt, Administrator, v. Palmer. 145 

4. When a bill is drawn on an agent, 
and made payable out of a particular 
fund, and agent says he will pay it 
wheu he gets money of the principal; 
this is binding on him, and if he gets 
money at any subsequent time, is 
bound to pay the bill. Stevent t. Hill. 

247 

Agreement. 

1. Where an agreement between several 
parties is offered in evidence, and it is 
objected to on the ground 'that it is 
not sufficiently stamped, by reason of 
the omission of a stamp; proof of 
that lies on the defendant, who makes 

the 
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thn objection, it being a fact. Wad- 
« dsngton v. Francis. Pjtge 18* 

S* If a party has entered into a parol 
agreement for a lease, and a draft of 
it is prepared, though the agreement 
is void under the statute of frauds; 
yet, by an indorsement referring to 
the case on the draft by the party, 
admits the agreement, its being in 
'writing is sufficient within the statute. 
Shippcy t. Derritpq. 190 

& When an attorney has entered into 
an agreement with a client, to con¬ 
duct all his suits, in consideration of 
the client giving to him exclusively 
the drawing of his leases, if thucjient 
gives part of that business to other at- 
tornies, the attorney must either put 
. an end to the agreement, or sue for 
breach of the agreement; for while it 
subsists, be is bound to the terms of it. 
Parker and Rich v. Ilarcourl. 249 
4» An agreement respecting the sale of 
Jpoeds need not be stamped, though it 
contains stipulations concerning the 
mode of payment, and other things. 
Heron v. Granger. 269 

Answer (in Chancery). 

On an issue of non cut factum to debt on 
bond, an answer to a bill filed in a 
court of equity, in which the execu¬ 
tion of the bond is admitted, is not 
•efficient, unless some aoeount is given 
of the subscribing witness, and why 
It# is eot called; for If he can be 
fewed he must prove it. Sir John 
CaU v. Dunning. 16 

Assault and imprisonment. 

Where there is a justification to a charge 
of false imprisonment, that a breach 
of the peace having been committed, 
the party was given in charge to an 
officer, the person described as an 
officer most be really so, and dnly 
mom iuto the office; not a patrol, 
or person employed in that way. 
v. IMfemars. 39 


Assignee. 

Wjiere a tenant, by lease, continues to 
hold after the expiration of it, as te¬ 
nant at will, and assigns to another, 
the tenancy of the assignees shall be 
held to commence at the day on which 
it commenced under the lease, and a 
notice to quit on that day ouly is 
good, notwithstanding the assignee 
came in on a different day. Doc 
ex dem. Castleton and others v. 
Samuel. Page 173 

Assignment. 

The not taking possession under an as¬ 
signment or a bill of sale, is not con¬ 
clusive evidence of fraud ; there must 
be something more to shew it fraudu¬ 
lent. Hoffman , assignee of Phelps , v. 
Pitt. 22 

Assumpsit. 

1. If a party did not mean to contract 

by deed, though there is a seal to the 
instrument, assumpsit may be main¬ 
tained on it, the parties not meaning 
so to contract, and the words being 
to which the party have put their hands 
only. Clement v. Gunhouse. 83 

Vide Auctioneer. 

2. Three persons bind themselves jointly 

and severally in a bond of indemnity, 
and two of them pay the whole mo¬ 
ney ; they cannot join in an action 
for contribution against the third. 
Kelby and Vernon v. Steel. 194 

Attorney. 

1. Where an attorney has come to the 

knowledge of a deed or instrument 
having been destroyed from the cir¬ 
cumstances of his being employed as 
an attorney, he cannot be asked as to 
the fact, the knowledge of which was 
so obtained. Robson Sf at. assignees 
of Blakey r. Kemp. 52 

2. An attorney is not bound to speak as 
to ths particulars of a bill of exchange, 
when the knowledge of such particu¬ 
lars has only been derived from the 

bill 
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bill baring been pot into his bands as 
attorney. Brandy. Ackerman. P. 118 

3. The month required by the statute, 
2d Geo. II. which an Attorney’s bill 
must be delivered before he commences 
an action to recover it, it a lunar 
month. Hurd , gent. v. Leach. 168 

4. When an attorney has entered into 
an agreement with a client to Conduct 
all bis suits, in consideration of the 
client giving to him exclusively the 
drawing of his leases, if the client 
gives part of that business to other 
attornies, the attorney must either put 

' an end to the agreement, or sue for 
breach of the agreement; for while it 
subsists he is bound to the terms of it. 
Parker and Rich v. Harcourt. 249 

5. An attorney who signs an instrument, 

agreeing to give up certain bills of 
exchange, or certain things being 
done, is personally liable, unless he 
enters into the agreement as the at¬ 
torney or agent, and it is so specified 
on the instrument. Ken dr ay v. llodg- 
ton, gent, one, Sec. 223 

Attorney (Power of) 

Vide Payment. 

Auctioneer. 

Where an auctioneer has sold an estate, 
the title to which being objected to, 
and he refusing to return the deposit, 
an action is brought, in which hq,af- 
terwards pays the costs, he cannot 
recover this under a count for money 
paid, but must declare specially. 
Spurrier v. Elderton. 2 

B. 

Bail. 

Where a person becomes bail above for 
another, he is entitled to recover 
all the expenses he has been put to 
by reason of it, and may therefore 
recover his expenses, in tending after 
the principal to take him, in order to 
render him; but not expenses of a 


suit improperly defended ob Midi ac¬ 
count* Fither v. Fallow*. Page 171 

Bail-Bond, 

Vide Pleading. 

Bankrupt. 

1. A bankrupt cannot be called to ex¬ 
plain an equivocal act of bankruptcy. 
Hoffman , assigaife of Phelps , v. PH(. 

2ft 

2. To support a plea of bankruptcy, if 

the date of the commission is subse¬ 
quent to the date of the debt it is 
pthn& facie evidence in bar of the 
plaintiff’s recovering ; but the plain¬ 
tiff may shew a prior act of bank¬ 
ruptcy. Pearson ▼. Fletcher. , 90 

3. But if the proceedings are produced, 

the act of bankruptcy found by the 
proceedings shall be sufficient for the 
plaintiff, without proof of an actpal 
act of bankruptcy. Pearson y. Flet¬ 
cher. 01 

4. The statute 7 Geo. I. c. 81. which 
allows debts not due at the time of 
the bankruptcy to be proved under 
the commission, applies to written se¬ 
curities only. Parslowy. Dearlove. 78 

5. If a trader, before his bankruptcy^ 
deposit a lease as a security for mo¬ 
ney, but no mortgage or assignsaent 
of it then took place, the assignee 
may recover possession of the pre¬ 
mises in ejectment, as no legal title is 
transferred. Doe ex d. Muslin y. Roe. 

108 

6. Bankrupt cannot on his cross-examin¬ 

ation be asked a question to affect his 
own bankruptcy. Wyatt, assignee of 
Atgar, v. Wilkinson. 187 

7. Evidence of a trader having left his 
house to avoid his creditors, is a suffice 
dent act of bankruptcy, though no 
creditor called iu his absence. Ham¬ 
mond and another, assignees of Gads¬ 
den , a bankrupt, v. Hincks. 139 

8. A builder, who buys timber, which 

he works into the houses which he 
builds, and sells when built, Is notan 
object of the bankrupt law*. \CHar.k 
y. Wisdom. <147 

9. The 
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V. The rule that a bankrupt Jfjannot be 
examined as to any matter^picessary 
to support his bankruptcy, applies as 
well to cross-examination as to exa¬ 
mination in chief. He, therefore, on 
examination cannot be asked a ques¬ 
tion as to the fact of any act of bank¬ 
ruptcy committed prior to that on 
which the commission is founded. 
Wyatt, assignea^pf Algar, v. Wil¬ 
kinson and unotmfe. Page 187 { 
JO. To bind a bankrupt by a new pro - 
mise to pay subsequent to his bank¬ 
ruptcy, it must foe a precise and posi¬ 
tive promise to the plaintiff 1 , apd not 
given in general terms that htWwuuld 
pay every body 20 s. in the pound. 
Lynbry v. Weightman. 198 

11. Money paid to a landlord who was 
about to distrain by a trader, after an 
act of bankruptcy committed, is not 
recoverable back by the assignees. 
Stevenson Sf at. assignees of Knight, 
a bankrupt, v. Wood. 200 

IS. If a bankrupt, previous to his bank¬ 
ruptcy, has given a power of attorney 
to another to receive sums of money 
due to him, io consideration of en¬ 
gagements entered into by such per¬ 
son, on account of the bankrupt mo- 
. nay received under such power, after 
the bankruptcy, may be recovered by 

the assignees. Jfovill, assignee of-, 

a bankrupt, v. j Lethwaite. 1 56 

IS. If a trader ceases to manufacture, 
but still continues to solicit orders 
and to execute them, and holds him¬ 
self out to the world as capable of 
executing them, he is an object of the 
bankrupt laws. Wharani v. Rout - 
ledge. 235 

Huron and Feme. 

In an indictment for a conspiracy against 
three persons, two of whom are hus¬ 
band and wife, the wife cannot be 
called as a witness for the other de¬ 
fendant. Rex v. Locker 4f at. 107 

Bastard. 

1. A note given to4be officers of a pa¬ 
rish, to indemnify them against the 


expenses of a bastard child, 1» so taken 
as an indemnity only, as far as the 

€ irish have been put to expense, 
ough not so expressed in the note. 
The maker mty set up the defence 
that they were not damnified. Wilde 
v. Griffin. Page 142 

2. The father of a bastard child, if he 
has adopted it as his own, though no 
on|er of bastardy has been made on 
him, be is liable for the nursing and 
necessaries furnished for its use. 
Ilesketh r. Gowing. 131 

Bill of Exchange. 

1. If the acceptor of a bill of exchange, 
which has some time to run, discounts 
his own acceptance, and takes more 
than legal interest, it is not usury. 
Barkley v. Walmsly 11 

2. If a promissory note of twenty years’ 
date be unaccounted for, it is a pre¬ 
sumption of payment. Bufficld v. 
Creed. 62 

3. In an action by an indorser of a bill 
of exchange, payable io the drawer’s 
own order, against the acceptor, the 
draweiMpf the bill may be a witness 
to provb that there was usury in the 
discounting it. Brard v. Ackerman. 

119 

4. To charge the drawer of an unac¬ 
cepted bill, some actual evidence of 
a demand to accept on the drawer, 
must he proved. It is not sufficient 
fb cull at the residence of the drawer, 
and acceptance to be refused by a 
person who was unknown to the per¬ 
son calling. Check , gent. v. llopcr. 

175 

5. The holder of an accommodation 
note, who has received n composition, 
covenanted not to sue the indorsee 
for whose accommodation the note 
was made, may notwithstanding sue 
the maker, though on payment of it, 
he will have a right of action against 
the indorsee. Mallet v. Thompson . 

178 

6. If a bill Is indorsed by procuration, 
it should bo so slated in the declara¬ 
tion ; for if (he declaration states that 

the 
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the party indorsed it, his own proper 
hand being thereunto subscribed, and 
it appears to have been done by p m* 
curation from such party, it is a fatal 
variance. Levy r. Wilton, Page 180 

7. Where notice of the dishonour of a 

bill has been given by letter, a copy 
of the letter cannot be given in evi¬ 
dence, as proof of notice of the bill 
having 1 been dishonoured, unless no¬ 
tice has been given to produce ft. < 
Langdon r. Hulls. 156 I 

8. When a bill is drawn on an agent, 
and made payable out of a particular 
fund, and agent says he will pay it 
when he gets money of the principal, 
this is binding on him, and if he gets 
money at auy subsequent time, is 
bound to pay the bill. Stevens v. Hill. 

247 

Bond. 

On an issue of non est factum to a de¬ 
claration on a bond, an answer to a 
bill filed in a court of equity, in which 
the execution of the bond is admitted, 
is not sufficient, unless some account 
is given of the subscribing»witness, 
and why he is not called ; for if he 
can be procured, he must prove it. 
Sir John Call v. Dunning. 10 

Books , production of. 

If the opposite party calls for the other’s 
book, he has not the option to use 
them or not. he thereby makes them 
evidence. Wharam v. Routledge. 235 

Bribery. 

Vide Stamp. 

Builder. 

A builder, who buys timber, which he 
works into the houses which he huilds, 
and sells when built, is not an object 
of the bankrupt laws. Clark v. Wis¬ 
dom. 147 


C. 

Carriage. 

Although the driver of a carriage la 
bound to leave sufficient room on the 
left hand side of the road for other 
carriages to pass, he is only bound to 
keep it so as to Ifltfte sufficient room; 
it is matter of evidence whether suffi¬ 
cient room is left or not, in case a ay 
accident happens. > Wordsworth v. 
Willan and others. Page 273 

Case. 

1. Declaration in case, for negligently 

steering, managing, and directing a 
ship, by which another ship was In¬ 
jured, is not supported by evidence ; 
shewing that it proceeded from un¬ 
skilfully stowing the anchor, so that 
it caught hold of the other vessel, and 
broke into her side. Hullman ▼. 
Bennett. 226 

2. Although the driver of a carriage is 

bouud to leave sufficient room on the 
left band side of the road for other 
carriages to pass, he is only bound tq 
keep it so as to leave sufficient room; 
it is matter of evidence whether suffi¬ 
cient room is left or not, in case any 
accident happens. Wordsworth v. 
Willan and others. 273 

Coals. 

1. What is said by an agent respecting 

a contract or other matter, in the 
course of his employment, which con¬ 
tract or matter is the foundation of 
the action, is good evidence to affect 
the principal, aliter y what is said by 
him on another occasion. Peto v. 
Hague. 134 

2. Where several persons in a club join 
to buy a quantity of coals, and after¬ 
wards subdivide their shares, and the 
coals are delivered to each measure, 
each person cannot maintain au ac¬ 
tion for the penalty against the seller, 

for 
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' for the contract of sale Is joint. 
Everett g. t. v. Tindall. Page 169 

Conspiracy , 

1. If three perron# are indicted for a 
conspiracy, two of whom are hus¬ 
band and wife, the wife cannot he a 
witness for the other defendant. Rex 
▼. Locker. 117 

2. Where there is ^hidence of several 
persons having engaged in a conspi¬ 
racy, what is said by any of them at 
another time and place, respecting the 
object of the conspiracy, is evidence 
against the others. Rex v. Salter 
and others. 125 

Consignee. 

la general cases, it is the duty of the 
shipper of goods to send notice of the 
shipping to the consignee; but that 
soay be controlled by usage. Goom 
v. Jackson. 112 

Constable. 

Where there is a justification to a charge 
of false imprisonment, that a breach 
of the peace having been committed, 
the party was given in charge to an 
officer, the person described as an 
officer most be really so, and duly 
■worn into the office ; not a patrol, 
or person employed in that way. 
Cliffe v. Liitlcmore. 39 

Contract. 

A declaration for not delivering soil or 
breeze, is not supported by proving 
an agreement to deliver soil only, 
■oil and breeze being different things. 
Clark v. Manstone. 239 

Vide Evidence. 

Copyhold• 

An e^apiined copy from the boosts of the 
tnanpr, that certain pits have been de¬ 
fused, is evidence without production 
ft the hPPhMliemsclves, to shew that 
(they were demiseable by custom. 


Doe ex dam. Churchwardens of Croy¬ 
don v. Cook. Page 8tl 

Court of Conscience. 

An occasional underwriting of a policy 
at Lloyd's, and having a seat there, 
is not a seeking a livelihood within 
the city of London , so as to subject 
the party to the jurisdiction of the 
Court of Conscience , if he has a resi¬ 
dence elsewhere: It must be followed 
as a trade or business* Miller a. 
Williams. 19 

D. 

Dancing. 

A temporary use of a room in a public- 
house, for the purpose of dancing on 
a particular festival or occasion, does 
not subject the owner to the penalty 
of the statute 22d Geo. III. Shutt 
v. Lewis. 127 

Deed. 

Assumpsit will lie on an instrument to 
which a seal has been affixed if it ap¬ 
pears that the parties did not mean so 
to contract; and the terms of the ex¬ 
ecution being to which they have put 
their hands not seals. Clement v. 
Gunhousc. 83 

Depositions. 

The publication In a newspaper of the 
depositions taken before a justice of 
the peace on a criminal charge, be¬ 
fore the party is tried, is libellous and 
a misdemeanor; neither can the printer, 
on an information against him for a 
libel, give them in evidence, to shew 
that they were truly published. Rex 
v. Lee and another. 123 

Disorderly House. 

A temperary use of a room in a public- 
house, for the purpose of dancing on a 
particular festival or occasion, does 
not subject the owner to the penalty 

of 
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of the statute 22 Geo. III. Shuft 
y. Lewis. Page 127 

E. 

Ejectment. 

1. Where a right of entry is given for as¬ 
signing or underletting premises , if a 
person is found in possession of the 
premises, appearing as the tenant, it is 
prima facie evidence of an underlet¬ 
ting, sufficient to call upon the de¬ 
fendant to shew in what character the 
party was in possession, as tenant or 
servant to the lessee. Doc cx dcm. 
Jiindlcy v. Rickarby. 4 

2. Where there are three joint trustees 
of an estate, notice to quit or discon¬ 
tinue the possession given by two, is 
bad, even though given in the names 
of three, and the third trustee after¬ 
wards adopts it, and joins in the de¬ 
mise in ejectment, flight cx dcm. 
Eishcr, Ihjrons, and Nash, v. Cnlhcll. 

140 

3. The mere leaving of a notice to quit 
at the tenant’s house, without further 
proof of its being delivered to a ser¬ 
vant and explained, or that it came to 
the tenant’s hands, is not sufficient to 
support an ejectment. Doc cx dcm. 
Buross and others v. Lucas anti others. 

153 

Entry. 

Vide Ejectment. 

Escape. 

In an action against the marshal for an 
escape, in which pluintiif declares that 
the person suffered to escape was in¬ 
debted to him for goods sold and de¬ 
livered, and that he sued out the pro¬ 
cess on which the party was arrested 
on that account, the averment in the 
declaration is not supported by shew¬ 
ing that the goods were sold on a cre¬ 
dit which had not lapsed when the ac¬ 
tion was commenced. IV hite v. - 

Jones , Esq. marshal of the King’s 
Bench. 160 

Vol.V. 


Estoppel. 

v 

Vide Record. 

Evidence. 

1. In an ejectment on a broach of cove¬ 
nant, not to assign or underlet premi¬ 
ses, it is prima facia evidence of an 
underletting, that a person is seen in 
possession, appearing as the tenant, 
sufficient to call on the defendant to 
shew in what character such person 
was in possession, as tenant or ser¬ 
vant to the lessee. Doc cx dem. Hind- 
ley v. Rickarby. Page 4 

2. An averment that a writ has issued 
and been returned, “ as by the said 
writ and return now remaining in 
court may appear,” cannot be sup¬ 
ported unless it be shewn that it had 
been filed, and an office copy offered 
in evidence. Turner v. Eylcs. 8 

3. In an action for words imputing dis¬ 

honesty to a servant, by w hich he has 
lost a place, evidence of antecedent 
good conduct, is admissible. King v. 
JVaring ct Ux. 1 3 

4. On an issue of non est factum to a de¬ 

claration on a bond, an answer to a bill 
filed in a court <4 equity, in which 
the execution of the bond is admitted, 
is not sufficient, unless some account is 
given of the subscribing witness, or 
why lie is not called ; for if he cau be 
procured, he must prove it. Sir John 
Call v. Dunning. 1 6 

5. I nan action of trespass®/ et armis, 
for driving a chaise against another 
and injuring it, the plaintiff must prove 
the defendant the owner to have been 
actually driving; for if driven by a 
servant, the master would not be lia¬ 
ble in trespass. Leume v. Bray. 18 

6. In an action on a guarantee to pay for 

goods delivered to a third person, 
what such third person said respecting 
those goods, is not evidence to charge 
the party who gave the guarantee; the 
delivery must be proved. Evans et al. 
v. Beattie, executors. 26 

7. Where a person who had been exa¬ 
mined as a witness at a former trial 

R is 



384 


INDEX TO VOL. V. 


is dead, what lie swore at the trial 
may be proved by a witness, who 
beard him give his evidence at such 
former trial. Strutt v. Bovingdon. 

Page 56 

8. Where a question of right of water 

has been tried in an action on the 
case, the record of the verdict on that 
trial is evidence in a second action 
against the same defendant, though 
there are other defendants in the new 
action, if they all claim under him. 
Strutt v. Bovingdon. 58 

9. To prove a right to the soil, acts of 

ownership exercised by one party is 
conclusive evidence against a supposed 
title, from boundaries which have 
never been ascertained. Curzon et al. 
v. Lomax. 60 

10. To prove a person an owner of a 

ship, proof of his having paid bills and 
charges on the ship is sufficient. Tho¬ 
mas v. Foyle. 88 

11. Where bankruptcy Is pleaded the 
date of the commission, if it is sub¬ 
sequent to the date of the debt, is 
sufficient in support of the defendant’s 
plea in ba r. Pearson v. Fletcher. 

90 

12. If the proceedings are produced, the 
act of bankruptcy found by them is 
sufficient, without proof of the ac¬ 
tual act of bankruptcy. Ibid. ibid. 

IS. A note given for money advanced by a 
candidate at an election as a bribe, 
though without a stamp, may be given 
in evidence of the bribery. Dover v. 
Maestaer. 92 

14. If the declaration avers generally 
the defendant to be a meter for su- 
perintending the delivery of coals, 
proof that he is a deputy coal-meter 
is sufficient. Dcrvey v. Lotoe. 70 

15. What was said by an agont having 

authority to sell, at the time of the 
sale, is admissible evidence ; but not 
what he has said at another time, llel- 
year r. Hawke. 72 

16* The book kept at the sick and hurt 
office, containing copies of the returns 
made by officers of persons who have 
died on board of King’s ships, is evi¬ 


dence of the death of seamen. Wal¬ 
lace v. Cook. Page 117 

17. A receipt for interest indorsed on a 

promissory note, without a stamp (and 
which cannot therefore be given in 
evidence) is evidence to go to the 
jury ; from which they may perceive, 
that from the payment of so much for 
interest there was a principal sum in 
proportion due. Manley et Ux. v. 
Peel. 120 

18. The day-book kept at the judgment 

office is not evidence to prove the time 
of the signing of a judgment. Lee v. 
Meecock. 177 

19. If a bill is indorsed by procuration, 
it should be so stated in the declara¬ 
tion; for if the declaration states that 
the party indorsed it, his own proper 
hand-writing being thereunto sub¬ 
scribed, and it appears to have been 
done by procuration from such party, 
it is a fatal variance. Levi/x. Illlson. 

180 

20. The rule that a bankrupt cannot be 

examined as to any matter necessary 
to support his bankruptcy, applies as 
well to cross-examination as to exa¬ 
mination in chief; he, therefore, on 
examination cannot be asked a ques¬ 
tion as to the fact of any act of bank¬ 
ruptcy committed prior tothatomvhich 
the commission is founded. Wyatt, as¬ 
signee of Algar, v. Wilkinson and ano¬ 
ther. ] h7 

21. Where there is evidence of several 

persons having engaged in a. con¬ 
spiracy, what is said by any of them 
at another time and place, respecting 
the object of the conspiracy, is evi¬ 
dence against the others. Rex v. Sal¬ 
ter and others. 125 

22. If the declaration in an action for a 

false return on a fi.fa ., in setting out 
the writ, states the indorsement to 
levy the sum, together with the she¬ 
riff’s poundage, officers’ fees and other 
legal charges and incidental expenses 
attending the same, and the writ when 
produced is to levy the sum, together 
with the sheriff’s poundage, officers' 
fB0», Ac. it is a variance. Stiles r. 
ft awlins, and another. 133 

23. What 
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23. What is said by an agent respecting 
a contract or other matter, in the 
course of his employment, which con¬ 
tract or matter is the foundation of 
the action, is good evidence to affect 
the principal, aliter, what is said by 
him on another occasion. Peto v. 
Hague. Page. 1 34 

24. In case for a libel published in a 
weekly paper, after proof, the buying 
of the paper at the defendant’s shop, 
in which the libel was contained : evi¬ 
dence of similar papers purchased at 
the defendant’s shop at other times is 
admissible evidence to shew that the 
paper was regularly published, and 
that the libellous publication was de¬ 
liberately made. Plunkett v. Cobbett. 

130 

25. A speculative opinion in a book of 

the same tendency as the libel, may 
be read as part of the counsel’s speech: 
but if the extract is the representation 
of a fact it cannot be read, unless the 
counsel calls witnesses to prove it. 
Plunkett v. Cobbett. 138 

26. In an action against (he marshal for 

an escape, in which plaintiff declares 
that the person suffered to escape was 
indebted to him for goods sold and 
delivered, and that he suet! out the 
process on which the party was ar¬ 
rested on that account, the averment 
in the declaration is not supported by 
shewing that the goods were sold on a 
credit w hich had not lapsed when the 
action was commenced. White v.— 
Jones-, Esq. marshal of the King’s 
Bench. 160 

27. When a declaration is not specialty 
entitled, but refers to the first day of 
term, and the cause of action proved 
is subsequent to the first day of term, 
the production of the writ, shewing 
the true time of its being sued out, is 
sufficient, if it was subsequent to the 
cause of action. Rhodes v. Gibbs. 

163 

28. Where several persons in a club 
join to buy a quantity of coals, and 
afterwards subdivide their shares, and 
the coals are delivered to each mea¬ 
sure, each person cannot maintain an 


action for the penalty against the 
seller, for the contract of sale is joint. 
Everett q. t. v. Tindall. Page 169 

29. If there has been an encroachment 
on the highway, and the person re¬ 
moves it, and repairs that part of the 
highway which was injured by the en¬ 
croachment, and then leaves it to the 
trustees or parish to repair in future, 
heshall not be liable in future: but 
if the proprietor of the adjoining 
land has for any length of time re- 
. paired, it is evidence of his liability, 
unless he gives positive evidence of en¬ 
croachment. Rex v. Skinner. 219 

30. An examined copy from the books 

of the manor, that certain pits have 
been demised, is evidence without 
production of the books themselves 
to shew that they were demisable by 
custom. Doe ex deni. Churchwardens 
of Croydon v. Cook. 221 

31. Declaration in case for negligently 

steering, managing, and directing a 
ship, by which another ship was in¬ 
jured, is not supported by evidence, 
shewing that it proceeded from un¬ 
skilfully stowing the anchor, so that 
it caught hold of the other vessel and 
broke into her side, llullman v. Hen- 
nett. 226 

32. Vide Rex v. 11 add. 230 

33. In a criminal information, the in¬ 
formation stated that an order had 
been made to land goods at the quay 
or wharf appointed by law. That 
avermenI is not supported by proving 
an order to land them at the king’s 
warehouses, though it stands on the 
wharf or quay. Rex v. Cassano, 231 

31. The gazette alone is not evidence of 
the appointment of an officer to a com¬ 
mission in the army. Kirzoan v. Cock- 
burn. 233 

35. If the opposite party calls for the 
other's books, he has not the option 
to use them or not, he thereby makes 
them eivdence. fVhararn v. Rout ledge. 

235 

36. If an execution is contested as frau¬ 
dulent, on the ground that the de¬ 
fendant iu that execution had but a 
short time previous issued an execu- 

R 2 tion 
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tion against the then plaintiff, on an 
old warrant of attorney, in which he 
had sworn that the then plaintiff was 
Indebted to him, the affidavit so made 
is evidence, after proof of the issuing 
of au execution upon a judgment sign* 
ed on that affidavit. Penn v. Scholey 
and Domvill, sheriffs of London. 

Page 213 


F. 

Felony. 

Felony cannot be committed in stealing 
oysters from off an oyster-bed in an 
arm of the sea, though brought there 
for the purpose of breeding. Rex v. 
Walford. 62 


Fixtures. 


Fixtures not separated from the freehold, 
cannot be recovered under a count 
for goods sold. JSJutt v. Butler. 


176 


Forgery. 

If a person oilers in evidence a paper as 
a copy of a receipt in which words 
are interpolated, not in the original. 
It is forgery. UpJ'oldv. Lect. 100 

Fraud. 

The not taking possession under an as¬ 
signment or a bill of sale, is not con¬ 
clusive evidence of fraud; there must 
be something more to shew it fraudu¬ 
lent. Uojjinan assignee of Phelps v. 
Pitt. 


Frauds , Statute of, 

1. If a party has entered into a parol 
agreement fora lease, and a draft of it 
is prepared, though the agreement is 
▼oid under the statute of frauds, yet 
by an indorsement referring to the 
case on the draft by the party,admits 
the agreement, it being in writing is 
sufficient within the statute. Shippey 
' t. Derrison. ISO 


2. When goods are sold by sample, and 
the sample delivered as part of the 
bulk, and the bulk thereby diminished. 
This is a part delivery within the sta¬ 
tute of frauds. Klinilz v. Surry. 

Page 267 

3. It is not a good note in writing of the 
solo of goods, if the name of both 
buyer and seller are not used, and it 
should be signed by both, or their 
agents. Champion v. Plummer. 240 

4. When a person is told by two parties 
that he is to be the broker to make a 
contract between them for the sale of 
goods, and lie in consequence reduces 
it into writing, and sends a sale note 
of the terms to each party, this is a 
valid contract within the statute of 
frauds. Chapman v. Partridge. 256 

G. 

C azotic. 

The gazette alone is not evidence of 
the appointment of an officer to a com 
mission in the army. Kirzcun v. Cock- 
burn. 236 


Gaol. 

A single magistrate is not liable to pay 
for the expenses incurred in preparing 
plans for a county gaol, advertised for 
by the sessions, of which he was one. 
'Fuck and another,executors of Carter , 
v. Haggles, Esq. 237 


Goods. 

If the declaration in an action for goods 
sold and delivered state them to be 
the goods of the plaintiff, and they ap¬ 
pear to have been the property of the 
plaiutiif and another, though sold by 
the plaintiff, it is a fatal variance. 
Ditchburn v. Spracklin and others. 

31 

Vide Guarantee. 


Goods sold. 

Fixtures, not separated from the free¬ 
hold, cannot be recovered under a 

count 
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count for goods sold. Nutt v. llutler. 

Page 176 

Guarantee. 

In an action on a guarantee to pay for 
goods delivered to a third person, 
what such third person said respecting 
those goods, is not evidence to charge 
the party who gave the guarantee ; 
the delivery must be proved. Evans 
et al. v. Beattie , executors. 20 

II. 

Uighzeay. 

If there has been an encroachment on 
the highway, and the person removes 
it, and repairs that part of the high¬ 
way which was injured by the en¬ 
croachment, and then leaves it to the 
trustees or parish to repair in future ; 
he shall not be liable in future: but 
if the proprietor of the adjoining 
land has for any length of time re¬ 
paired it, it is evidence of his liability, 
unless he gives positive evidence of 
encroachment. Ilex v. Skinner. 219 

1. 

Indemnity. 

When a person becomes bail above for 
another, he is entitled to recover all I 
tho expenses he lias been put to by 
reason of it, and may therefore reco¬ 
ver his expenses in sending after the 
principal to take him, in order to 
rendrr him ; but not expenses of a 
suit improperly defended on such ac¬ 
count. Fisher v. Fallons. 17L 

See Parish. Hilda v. Griffin. 

142 

Indictment. 

1. On a joint indictment against several 
for a misdemeanor, a defendant, who 
had suffered judgment to go by default, 
cannot be called as a witness for 
others. Rex v. Eafone y Hopburn, 
Davis , Billiter , and another. 1 . r >4 

V ide Rex v. Budd. 230 


3. In a criminal information, the in¬ 
formation stated that an order had 
been made to land goods at the quay 
or wharf appointed by law, that aver¬ 
ment is not supported by proving an 
order to land them at the King’s 
warehouses, though it stands on the 
wharf or quay. Rex v. Cussano. 

Page 231 

Infant. 

1. Money lent to an infant to procure 
• his liberation from an arrest, may 

come under the description of necessa¬ 
ries ; and may be recoverable in as¬ 
sumpsit, if it appear that he was in 
custody fora debt for necessaries, or 
in execution. Clarke v. Leslie. 28 

2. In a joint action, where one defendant 

pleads infancy, the plaintiff cannot 
enter a noli prosequi as to him, and 
proceed against the other. Juffray v. 
Frebain and others. 47 

3. To bind an infant on a promise to pay 
after full age, it must be made volun¬ 
tarily, and with full notice that the 
party was then not liable by reason 
of his nonage, llartncr v. Killing. 

102 

4. Regimental clothes furnished to an in¬ 

fant, who was a member of a volun¬ 
teer corps, arc necessaries. Coates v. 
tVilson. 152 

Insolvent. 

The holder of an accommodation note* 
who has received a compensation, who 
covenanted not to sue the indorsee, 
for whose accommodation the note 
was made, may, notwithstanding, sue 
the maker ; though on payment of it, 
he will have a right of action against 
the indorsee. Mallet v. Thompson. 

178 

Insurance. 

1. In the case of an insurance on goods 
consigned to a particular port, if on 
tho ship’s arrival the intended port is in 
the hands of the enemy, that does not 

warrant 
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warrant an abandonment. Lubbock 
t. Rozccrofl. 1*age 50 

2. Where there is a policy on a ship, 
with liberty to touch and discharge 
goods at a certain place, even though 
there is a clause in the policy pro¬ 
viding for a return of premium, if 
she sails from thence with convoy 
she is not warranted in taking in u 
cargo there. Sheriff v. Potts. 96 

S. Neutral property, taken by a King’s 
ship, though the Court of Admiralty 
pronounce for good cause of seizure, 
but order to be restored, is lawful ob¬ 
ject of insurance. Visger v. Prescott. 

184 

Interest. 

If there is an agreement for tithes to 
be paid at a particular day, the sum 
will bear interest from that day ; but 
on a general agreement for so much a 
year, without specifying any particu¬ 
lar time, no interest is payable. Ship- 
ley v. IIammond. 114 

Interrogatories. 

Vide Wheeler, assignee of Bryan , v. 
Atkins . 246 

Joint Contract. 

Three persons binding themselves jointly 
and severally in a bond of indemnity, 
if two of them pay the whole money, 
they cannot join in an action for con¬ 
tribution against the third. Kelby and 
Vernon v. Steel. 194 

Jointenants. 

Where there are three joint trustees of 
an estate, notice to quit or discontinue 
the possession given by two, is bad, 
even though given in the names of 
the three, and the third trustee after¬ 
wards adopts 'It, aud joins in the de¬ 
mise in ejectment. Right cx dern. 
Fisher, Ilyrons, and Nash, v. Cuthell. 

149 


Judgment. 

The day-book kept at the judgment of¬ 
fice is not evidence to prove the time 
of the signing of a judgment. Lee v. 
Meecoc/c. Page 177 

Justice of Peace. 

A sibgle magistrate is not liable to pay 
for the expenses incurred, in preparing 
plans for a county gaol, advertised for 
by the sessions of which he was one. 
Tuck and another, executors of Car¬ 
ter , v. Ruggles , Esq. 2 37 

L. 

Landlord and Tenant. 

Where a right of entry is given for as¬ 
signing or underletting premises, if a 
person is found in possession of the 
premises, it is prirna facie evidence of 
an underletting, sufficient to calion the 
defendant to explain in what charac¬ 
ter the party was so in possession. 
Doe cx dem. Hindley v. Rickarby. 

4 

Lease. 

If a bankrupt deposit a lease before his 
bankruptcy, but no mortgage or as¬ 
signment of it is made, it transfers no 
estate, but the assignees may recover 
it. Doc ex dem. Maslin v. Roe. 

105 

Vide Ijandlord and Tenant 
See Frauds , statute of. Shippcy v. 

Derrison. 190 

Letter. 

1. Though a letter giving a false cha¬ 

racter of a servant, may be the ground 
of an action, yet if it has been writ¬ 
ten as an answer to a letter, sent not 
with a view to obtain a character, but 
in order to obtain such an answer as 
might afford a ground of action, no 
action can be maintained. King v. 
Waring et Ux. 14 

2. Where notice of the dishonour of a 

bill 
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bill has been given by letter, a copy of 
the letter cannot be given in evidence 
as proof of notice of the bill having 
been dishonoured, unless notice has 
been given to produce it. Lungdon 
v. Hulls. Page 156 

Libel. 

Vide Letter. 

1. The publication in a newspaper of the 

depositions taken before a justice of 
the peace on a criminal charge, before 
the party is tried, is libellous and a 
misdemeanor, neither can the printer, 
on an information against him for a 
libel, give them in evidence to shew 
that they were truly published. Rex 
v. Lee and another. 123 

2. In case for a libel published in a 

weekly paper, after proof, the buying 
of the paper at the defendant’s shop, in 
which the libel was contained ; evi¬ 
dence of similar papers purchased at 
the defendant’s shop at other times, is 
admissible evidence to shew that the 
paper was regularly published, and 
that the libellous publication was de¬ 
liberately made. Plunkett v. Cob¬ 
bed. 130 

Limitations. 

J. If a promissory note of twenty years’ 
date be unaccounted for, it is a pre¬ 
sumption of payment. I)n//iel<l v. 
Creed. 52 

2. If a party says, He lias no recollec¬ 
tion of the debt, but relies on the sta¬ 
tute., the statute is a good bar. Aliter, 

If be admits it unpaid. Bryan v. 
Horseman. »1 

Limitations, Statute of 

Where an agent has been employed to 
pay money for work done, and the 
workmen are referred to him for pay¬ 
ment, and he assents to it, an acknow¬ 
ledgment or promise to pay by him, 
will, after six years, take the case out | 
of the statute of limitations. Burt, 
administrator, v. Palmer. 145 


London. 

An occasional underwriting a policy at 
Lloyd's , and having a seat there, is 
not seeking a livelihood within the 
city of London , so as to subject the 
party to the jurisdiction of the Court 
of Conscience ; if he has a residence 
elsewhere : it must be followed as a 
trade or business. Miller v. Wil¬ 
liams. Page 19 

M. 

» 

Master and Servant . 

1. In an action of trespass vi ct artnts, 
for driving a chaise against another, 
and injuring it, the plaintiff’ must 
prove the defendant the owner to have 
been actually driving ; for if driven 
by a servant, the master would not 
be liable in trespass. Leame v. llray. 

18 

2. The owner of chaises and horses let 

to hire, is liable to an uclion for any 
damage arising from the negligence of 
his drivers, and not the party who 
hires them : he may therefore main¬ 
tain trespass vi et armis against-the 
hirer for any injury done to his horses 
or carriages while so let to hire. 
Bean v. Branthiouilc. 35 

3. If a master gives his servant money 
beforehand to pay for goods, and the 
servant embezzles the money, the 
master is not liable; but if he autho¬ 
rizes the servant to take up goods on 
credit, and he does so, and the master 
afterwards gives him the money to 
pay, which he does not so apply, the 
master is liable. Ilusby v. Scarlett. 

76 

N. 

Negligence. 

It is no defence to an action for negli¬ 
gently driving a chaise against another 
that the one driven against was on 
the wrong side of the road, if there 
was room sufficient to pass without 
inconvenience. Clay v. Wood. 44 

Newspaper. 
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Newspaper. 

The publication in a newspaper of the 
depositions taken before a justice of 
the peace on a criminal charge, be¬ 
fore the party is tried, is libellous and 
a misdemeanor; neither can the 
printer, on an information against him 
for a libel, give them in evidence, to 
shew that they were truly published. 
Rex r. Lee and another. Page 123 

Notice. 

1. A notice served at seven o’clock the * 
evening preceding the day of a trial to 
produce papers at the trial, is not 
sufficient notice. Sims v. Kitchen. 4fj 

2. Notice to quit may be given to a te¬ 

nant by parol, and where there are 
two tenants of premises hold in com¬ 
mon, notice to one is sufficient. Doe 
ex dem. Lord Mncartncjj v. ,/. Crick 
and William Crick. 199 

See Tenant. Doc cx dem. Jluross and 
others, v. Lucas and others. 1 63 

See Letter. Langdon v. Hulls. 160 

O. 

Officer. 

Where there is a justification to a charge 
of false imprisonment, that a breach 
of the peace having been committed, 
the party was given in charge to an 
officer, the person described as an 
officer must he really so, and duly 
sworn into the office ; not a patrol, 
or person employed in that way. 
Cliffie v. Little more . 09 

Ojjstcr. 

It is not felony to steal oysters off" the 
oyster-lays, which are in an arm of the 
sea, to which the oysters are brought, 
and which are not the natural pro¬ 
duction of the place. Rex v. IVal- 
fard. G2 

P. 

Parish. 

A note given to the officers of a parish, 


to indemnify them against the ex¬ 
penses of a bastard child, is to be 
taken as an indemnity only as far as 
the parish have been put to expense, 
though not so expressed in the note. 
The maker may set up the defence 
that they were not damnified. Wilde 
v. Griffin. Page 142 

Parliament. 

The Speaker, or a Member of Parlia¬ 
ment, may be called upon to give evi¬ 
dence of the fact of a Member of Par¬ 
liament having taken part, or spoken 
on a particular debate ; but lie can¬ 
not be asked as to what he knew de¬ 
livered in the course of the debate. 
Plunkett v. Cobhett. 1 37 

Partner. 

Vide Ship. 

A partner who suffers his name to bo 
used in a firm as a partner, if in fact 
be is not so, nor has any share in the 
business or profits, may lie a witness 
for the person whose name is joined 
with his, and who is the only person 
entitled in action for goods sold. 
Parsons v. Crosby. 199 

Payment.. 

1. Payment of money into court is not 

of itself so an admission of the plain¬ 
tiff's right to recover ; but may be 
explained quo animu it was done. 
Jlildyard v. J!lowers. G9 

2. A payment to a person acting under 

a power of attorney, after the person 
who gave the power is dead, is avoid 
payment: the death of the party being 
a revocation of the power. Wallace 
v. Cook. 117 

3. Perjury at common law may be par¬ 
doned ; and if a witness is produced, 
who has been so convicted, he must 
produce his patent of pardon, ex parte 
Saville. Dover v. Maestaer. 92 

Pleading. 
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Pleading. 

1. Where an auctioneer has sold pre¬ 

mises, the title to which being con¬ 
tested, and he refusing to return the 
deposit, an action is brought, in which 
he afterwards pays the costs, he can¬ 
not recover those costs against the 
principal in an action for money paid; 
but must declare specially. Spurrier 
v. Elderton. Page 1 

2. An averment in a declaration, “ as 

by the said writ and return thereon 
now remaining in court more fully 
appears,” can only be proved by 
shewing that, it has been actually 
filed, and producing an oftice-copy. 
Turner v. Epics. 8 

3. If the declaration in an action for 

goods sold and delivered, state them 
to be the goods of the plaintiff, and 
they appear to have been the property 
of the plaintiff and another, though 
sold by the plaintiff, it is a fatal va¬ 
riance. Ditchburn v. Spracklin and 
others. 31 

4. In an action of debt q. t. for selling 
coals contrary to law, the contract for 
the sale of the coals must be truly 
stated, and any variance is fatal; 
therefore where the declaration stated 
the offence to have been committed 
on a sale of coals to two persons, and 
it appears to have been a sale to him 
and another, though the declaration 
stated the exact quantify which the 
two were to receive, it is a fatal 
variance. Parish q. t. v. Burwood. 

33 

b. If to an action on a bail-bond the de¬ 
fendant plead nil debet, and the plaintiff 
does not demur, but takes issue, it lets 
the defendant into any defence he 
may have to the action. Rawlins 8> 
al. v. Danvers. 38 

6. In a joint action, where one defend¬ 

ant pleads infancy, the plaintiff can¬ 
not enter a noli prosequi as to him, 
and proceed against the other. Jaffray 
v. Frebain and others. 47 

7. In declaring under the t tatute 5 Elis, 
c. 5. for followin g a trade, the true 


trade must be set out; describing the 
party as following a branch of it will 
not be sufficient. Spencer v. Mann. 

Page 110 

Power of Attorney. 

If a bankrupt, previous to his bank¬ 
ruptcy, has given a power of attorney 
to another, to receive sums of money 
due to him, in consideration of en¬ 
gagements entered into by such person 
on account of the bankrupt, money 
received under such power, after the 
bankruptcy may be recovered by the 

assignees. Ilovill , assignee of- 

a bankrupt, v. Lethwaite. 358 

Practice. 

1. A notice to produce papers served at 
seven o’clock in the evening preceding 
a trial, is too short to entitle the 
party to insist on the production 
of the papers. Sims v. Kitchen. 46 

2. In a joint action, where one defend¬ 

ant pleads infancy, the plaintiff can¬ 
not enter a noli prosequi as to him, 
and proved against the other. Jaffray 
v. Frebain and others. 47 

3. Payment of mouey into court is not 

of itself an admission of the plaintiff’s 
right to recover.; but may be ex¬ 
plained quo animo it was done. Mid- 
yard v. Blowers. 60 

R. 

Receipt. 

Vide Evidence. 

Record. 

1. An averment in a declaration, “ as 

by the said writ and return thereon 
now remaining in court more fully 
appears,” can only be proved by 
shewing that it has been actually 
filed, and producing an office-copy. 
Turner v. Eyles. 8 

2. Where a question of right has been 
tried in an action on the case, the 

record 
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record of that trial, though not an 
estoppel , is conclusive evidence as to 
the right, against the same party on 
the record and those claiming under 
him. Strutt v. Bovingdon. Page 58 

3. Defendant pleads a judgment by 
reason of the non-performance of 
several promises and undertakings. 
The record, when produced, was a 
judgment on one count only, on a 
bill of exchange referred to the pro- 
thonotary, and a remittitur damna 
as to all the other counts. It is a va¬ 
riance, and does not sustain the plea.* 
Read v. Borradaile and others. 223 

Replevin. 

In replevin, the party under whom the 
defendant makes cognizance, is not 
an admissible witness for the defend¬ 
ant. Golding v. Nias. 272 

Road. 

Vide Negligence. 

S. 

Sailor. 

1. Though a ship, when she sails on a 

voyage, is not seaworthy, and after 
having performed part of the voyage 
is in consequence obliged to put into 
port, and compelled to abandon the 
voyage, that does not give the sailors 
a right to recover any wages, no 
freight being earned. Eaken v. 
Thom. 6 

2. Where assumpsit will lie on sailors’ 
articles, though under seal. Vide 
Assumpsit and Deed. 

3. A sailor, retained under certain wages 

by articles, cannot claim any money 
as gratuity money due by usage. 
Elsteorth v. fVooltnore. 84 

Vide Evidence. 

Sale. 

1. Where an auctioneer has sold pre¬ 
mises, the title to which being con¬ 
tested, and be refusing to return the 


donosit, an action is brought, in which 
he afterwards pays the costs, he can¬ 
not recover those costs against the 
principal in an action for money paid, 
but must declare specially. Spurrier 
v. Elderton. Page 1 

Vide Pleading. 

2. It is not a good note in writing of the 
sale of goods, if the name of both 
buyer and seller are not used, and it 
should be signed by both, or their 
agents. Champion v. Plummer. 240 

3. When goods are sold by sample, and 
the sample delivered in part of the 
bulk,aud the bulk thereby diminished. 
This is a part delivery within the sta¬ 
tute of frauds. Klinitz v. Surry. 267 

4. When a person is told by two parties 
that he is to be the broker to make a 
contract between them for the sale of 
goods, and he in consequence reduces 
it into writing, and sends a sale note 
of the terms to each party, this is a 
valid contract within the statute of 
frauds. Chapman v. Partridge. 256 

Sheriff. 

If to an action on a bail-bond, the de¬ 
fendant plead nil debet, and the plain¬ 
tiff does not demur, but takes issue, it 
lets the defendant into any defence he 
may have to the action. Rawlins Sf 
al. v. Danvers. 38 

Ship. 

1. Though a ship, when she sails on a 
voyage, is not seaworthy, and after 
having performed part of the voyage, 
is in consequence compelled to aban¬ 
don the voyage, and obliged to put 
into port, that does not give the sail¬ 
ors a right to recover any wages, no 
freight being earned. Eaken v. Thom. 6 

2. If a person who supplies stores to a 

ship, of which there are several own¬ 
ers, takes in payment the bill of the 
ship’s husband (a part owner) and 
settles with him alone, he thereby 
discharges the other owners, particu¬ 
larly if the bill is renewed. Read v. 
White and others. 121 

3. To establish the fact of a person being 

the 
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the owner of a ship, evidence of liis 
having paid for stores, See. is prima 
facie sufficient. Thomas v. Foyle. P. 89 

4. If a ship gets aground, and cannot 
be got off in the opinion of competent 
persons, the captain may sell for the 
owner’s benefit; but it must be done 
only in cases of extreme necessity, 
and be purely bona Jide. 1 layman \. 
Motion. (>S 

Vide Sail of. 

Slander. 

1. Though a letter, giving a false cha¬ 
racter of a servant, may be the ground 
of an action, yet if it has been 
written as an answer to a letter, sent 
not with a view to obtain a character, 
but in order to obtain such an answer 
as might afford a grouud of action, no 
action can be maintained. King v. 
Waring el Ux. 14 

3. In an action for words imputing dis¬ 
honesty to a servaut, by which he lias 
lost a place, evidence of antecedent 
good conduct is admissible. Same Case. 

4. Words spoken to a committee of a 
Volunteer Corps, respecting a mem¬ 
ber, charging him with improper prin¬ 
ciples, are not actionable, if that com¬ 
mittee have the general direction of 
the corps. Barbaud v. llookham. 

109 

Stamp. 

1. A note for money given to voters as 

a bribe, may bo given in evidence of 
the bribery in an action on the sta¬ 
tute, though it has no stamp. Dover 
v. Maestuer. 92 

2. Where an agreement between several 

parties is offered in evidence, and it is 
objected to on the ground that it is 
not sufficiently stamped, by reason of 
the omission of a stamp, proof of that 
lies on the defendant, who makes the 
objection, it being a fact. Wadding- 
ton v. Francis. 182 

3. An agreement respecting the sale of 
goods need not be stamped, though it 
contains stipulations concerning (he 


mode of payment and other things. 
Heron v. Granger. Page 269 

Statute. 

By the statute 2 Geo. II. c. 3. which 
regulates sailors’ wages and contracts, 
no money but what is reserved by the 
articles, can be claimed ; nor can any 
usage sanction a claim for any thing 
in the form of a gratuity. Elszsorlh 
v. Woolmore. 85 

2. The statute of 7 Geo. I. c. 31, re¬ 

specting contingent debts, applies to 
written securities only. Parslow v. 
Dearlove. 78 

3. In an action on the 5th of Elis. c. 3. 

for following a trade, the trade must 
be accurately described. Spencer q. 
t. v. Man. 110 

4. An occasional under-writing of a po¬ 

licy at Lloyd's, and having a seat 
there, is not “ a seeking a livelihood 
within the city of London ,” sufficient 
to subject a party to the Court of 
Conscience act, if he has a residence 
elsewhere : it must be followed as a 
trade or business. Miller v. Wil¬ 
liams. 29 

Statute 22 Geo. II. 

Sec Dancing. 

Stock. 

1. The seller of stock is not bound to 
be at the place ready to make the 
transfer on the day of the purchase ; 
a reasonable degree of promptness is 
sufficient. Bourdenave v. Gregory . 

115 

2. In order to entjtle a party to recover 
the difference arising from a resale of 
stock, which the defendant had con¬ 
tracted to purchase, it is not necessary 
that the resale should take place on 
the next transfer-day. Same Case. 

3. An agreement for the purchase of 

stock, to be transferred at a future 
day, at a price below the then value, 
is not usurious. Pike v. Ledwell 
and Ann Monprivalt. 164 

2 Tenant. 
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T. 

Tenant. 

1. The were leaving of a notice to quit 

at the tenant’s house, without further 
proof of its being delivered to a ser¬ 
vant and explained, or that it came to 
the tenant’s hands, is not sufficient to 
support an ejectment. Doe ex dem. 
Buross and others v. Lucas and 
others. Page 153 

2. "Where a tenant by lease continues to 
hold after the expiration of it, as te¬ 
nant at will, and assigns to another, 
the tenancy of the assignees shall be 
held to commence at the day on which 
it commenced, under the lease, and a 
notice to quit on that day only is good, 
notwithstanding the assignee came in 
on a different day. Doc ex dem. Cits- 
tlelon and others v. Samuel. 173 

3. Notice to quit may be given to a te¬ 

nant by parol, and where there are 
two tenants of premises held in com¬ 
mon, notice to one is sufficient. Doe 
ex dent. Lord Macartney v. J. Crklc 
and William Crick. 196 

4. Money paid to a landlord, who was 

about to distrain, by a trader after an 
act of bankruptcy committed, is not 
recoverable back by the assignees. 
Stevenson Sf 'al. assignees of Knight , 
a bankrupt, v. Wood. 200 

Tender. 

A tender of money, with a demand of 
a receipt in full, and refused on that 
ground, isinot a good tender; neither 
is it a good tender where the money 
is not in sight, for it cannot appear 
that if the party was willing to have 
accepted it, it could have been imme¬ 
diately paid: it should be at hand, 
and capable of immediate delivery. 
Glascott v. Day. 48 

Term. 

When a declaration is not specially en¬ 
titled, but refers to the first day of 
term, and the cause of action is sub¬ 
sequent to the first day of term, the 


production of the writ, shewing 
the true time of its being sued out, 
is sufficient if it was subsequent to 
the cause of action. Rhodes v. Gibbs. 

Page 163 

Title. 

1. To prove a right to the soil, acts of 

ownership exercised over it by oue 
party are conclusive evidence against 
a supposed title, from boundaries 
which have never beeu ascertained. 
Curzon el ul. v. Lomax. 60 

2. in a question respecting a right of 

water, the record in a former action 
respecting the same right, is evidence 
in a second action against the same 
defendant, and all claiming under him. 
Strutt v. Bovingdon. 66 

Trade. 

In an action on the statute 6 Eliz. c. 5, 
respecting trades, 1 lie* trade must be 
accurately described ; it will not be 
sufficient to state a subordinate branch 
of a general trade. Spencer q. t. v. 
Man. 110 

Vide Usage. 

Trespass. 

1. In an action of trespass vi cl urmis , 
for driving a chaise against another 
and injuring it, the pluintiff must 
prove the defendant the owner to have 
been actually driving it; for if driven 
by his servant, the master would not 
be liable to trespass. Leame v. Bray. 

is 

2. The owner of chaise and horses let 

to hire, is liable to an action for any 
damages from the negligence of the 
drivers, and not the party hiring: the 
owner may therefore maintain tres¬ 
pass vi el urmis , against the hirer for 
any damage done to them by the 
hirer, whilst so let to hire. Dean v. 
Branthwait. 35 

Tythes. 

Vide Interest. 


Usage. 
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Usage. 

1. In general cases the shipper of goods 
is bound to give notice of the ship¬ 
ping; but this may be controlled by 
the usage of trade. Goom v. Jackson. 

Page 112 

2. No usage can sanction a claim by sail¬ 

ors for a gratuity beyond the sum 
specified in their articles. Elszcorthv. 
tVyolmore. 84 

Usury. 

1. If the acceptor of a bill of exchange 

which has some time to run, discounts 
his own acceptance, and takes moro 
than legal interest, it is not usury. 
Barclay e/.t. v. IValmsley. 11 

Vide Witness. 

2. An agreement for the purchase of stock 

to be transferred at a future day, at a 
price below the then value is not usuri¬ 
ous. Pike v. Lediccll and Ann Mon- 
privatl. lt« 4 

V. 

/ ariancc. 

1. An averment in a declaration “ as by 

the said writ and return now remaining 
in court may appear,” can only be 
proved by shewing it to have been ac¬ 
tually filed, and producing an office- 
copy. Turner v. Eylcs. 8 

2. If the declaration in an action for 

goods sold and delivered state them to 
be the goods of the plaintiff, and they 
appear to have been the goods of the 
plaintiff and another person, the va¬ 
riance is fatal. Ditchburn v. Sprack - 
lin and others. 3I 

3. If the declaration describes a party 
as a meter, generally, for superintend¬ 
ing the measuring of coals, the aver¬ 
ment is supported by shewing him to 
be a deputy meter. Davey sr.Eowe. 70 

4- Defendant pleads a judgment, by rea¬ 
son of the non-performance of several 
premises and undertakings. The re¬ 


cord, when produced, was a judgment 
on one count only, on a bill of ex¬ 
change referred to the prothonotary, 
and a remittitur darnna not as to all 
the other counts. It is a variance, and 
does not sustain the plea. Read v. 
Borradaile and others. Page 233 

5. Declaration in case for negligently 

steering, managing, and directing a 
ship, by which another ship was in¬ 
jured, is not supported by evidence, 
shewing that it proceeded from unskil¬ 
fully stowing the anchor, so that it 
caught hold of the other vessel, and 
broke into her side. Hullman r. 
liennett. 226 

6. In a criminal information, the inform¬ 
ation stated, that an order had been 
made to laud goods at the quay or 
wharf appointed by law. That aver¬ 
ment is not supported by proving an 
order to land them at the King’s 
warehouse, though it stands on the 
wharf or quay. Ilex v. Cassano. 231 

7. A declaration for not delivering soil 

or breeze is not supported by proving 
an agreement to deliver soil only, soil 
and breeze being different things. 
Clark v. Manstone. 339 

W. 
t Pages. 

1. Though a ship, when she sails on a 
voyage, is not sea-worthy; and after 
having performed part of the voyage, 
is in consequence obliged to put into 
port, and compelled to abandon the 
voyage, that does not give the sailors 
a right to recover any wages, no freight 
being earned. Eaken v. Thom. 6 

2. Where assumpsit will lie on sailors’ 
articles for wages, though under seal. 
Vide Assumpsit and Deed. 

3. A sailor retained under certain wages 

by articles, cannot claim any money 
as gratuity money due by usage. Els- 
worth v. JVoolmore. 84 

Warranty. 

1. If a warranty is given by an agent on 
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a sale, what he has said at the time of 
the sale is good evidence; but not what 
he has said at another time. Helyear 
x. Ilawke. Page 72 

2. A person, who was the former propri¬ 
etor of a horse, and which he sold 
with a warranty, may bo a witness to 
prove the soundness when he sold it. 
Briggs v. Crick. 99 

Witness. 

1. On an issue of non cst factum to a 
declaration on a bond, an answer to a 
bill-filed in a court of equity, in w hich 
the execution of the bond is admit¬ 
ted, is not sufficient unless some ac¬ 
count is given of the subscribing wit¬ 
ness, and why he is not called ; for if 
he can be procured, he must prove it. 
Sir John Call v. Dunning. 16 

2. A bankrupt cannot be called to explain 
an equivocal act of bankruptcy. Hoff¬ 
man, assignee of Phelps , v. Pill. 22 

3. In an action for work and labour, or 
goods sold, a witness may be asked as 
to the particular sum which was paid 
for any part of the work done, or 
goods charged for. Fricker v. French. 

79 

4. A person who was the former pro¬ 

prietor of and sold a horse, with a 
warranty, may be a witness to prove 
his soundness when he sold it. Briggs 
x. Crick. 'JO 

5. If three persons are indicted for a 
conspiracy, the wife of one cannot be 
a witness for the other. Rex v. Rocker. 

107 

6. In an action by the indorser of a bill 
of exchange against the acceptor, the 


drawer of the bill to whose order 
it was payable, and who indorsed it to 
the plaintiff, may be a witness to prove 
that there was usury in the discount¬ 
ing of the bill. Brand v. Ackerman. 

Page 119 

7. On a joint indictment against several 
for a misdemeanor, a defendant, who 
had suffered judgment to go by de¬ 
fault, cannot be called as a witness 
for the others. Rex v. Lafone , Hop- 
burn, Davis, Hill iter, and another. 

154 

8. A person who suffers Ills name to bo 

used in a firm as a partner, if in fact 
be is not so, nor has any share in the 
business or profits, may be a witness 
for the person whose name is joined 
with his, and who is the only person 
entitled in action for goods sold. Par¬ 
sons v. Crosby. 199 

9. In replevin the party under whom the 

defendant makes cognizance, is not an 
admissible witness for the defendant. 
Golding x. Nias. 272 

Writ. 

If the declaration in an action fora false 
return on a Ji. fa., in setting out the 
writ, states the indorsement to levy 
the sum, together with the sheriff’s 

• poundage, officers’ fees, and other legal 
charges and incidental expenses, at¬ 
tending the same, and the writ, when 
produced, is to levy the sum, toge¬ 
ther with the sheriff’s poundage, offi¬ 
cers’ fees, &c. it is a variance. Stiles 
v. Rawlins and another. 133 

See Term. Rhodes v. Gibbs. 272 
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PRE FAC E. 


After having, for stiqh^ a length of timer, 
discontinued the office Of Reporter, some 
account may be necessary why I again 
appear, and send the following Number of 
Nisi Prius Reports into the world, particu¬ 
larly when my successor has so ably per¬ 
formed that task. I am not resuming the 
office. The following number will be found, 
with the exception of a few cases, to com¬ 
mence so far back as the beginning of the 
year 1806, and to fill, up the interval be¬ 
tween the conclusion of*my fifth volume 
and the period when Mr. Campbell com- 

f 

menced his Reports. In the year 1807, in 
consequence of a severe nervous illness, I 

I* * * 

was forced to relinquish the task of report¬ 
ing ; and on my recovery I found myself 

i 

incapable of taking notes with that correct- 

b St 


ness 
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ness which Was requisite to give thfem to the 

world as accurate Reports of what fell from 

the learned Judges by whom the points 

were decided. I therefore relinquished every 

further intention of reporting generally on 

my former plan. From that period I have , 

0 

However, with little exception, taken Notes 
of Cases only in which I was myself of 
Counsel, and for the accuracy of which I 
could answer. From the collection, there¬ 
fore, of three years previous to the time 1 
have mentioned, this Number of Nisi Prius 
lieporls is formed, togetherwith those subse¬ 
quent Cases in which I was personally con¬ 
cerned, and which accounts for the frequent 
recurrence of my name as Counsel in them. 


NAMES 



Names 


op 

THE CASES REPORTED. 


A rage 

Mir». Long — 116 

Bay ley &F alt. v. Wylie — 85 

Rosanquet v . Anderson — 43 

Bullen v. Ansley and Smith 111 

Chalie v. Duke of York —— 45 

Clarke v. Clarke and Brown 61 


Cobb, clerk, v. Selby — 103 

CoulM)n v. Jones — 50 

Daniel v. Pitt 74 

Dawson v. Remnant —- 24 

Dobbin */. Thornton —- 16 

Doe v Spiller — 70 

Doe ex dem. Peacock v. Raffan 4 

--Holcomb v. John¬ 
son —- — 10 

— Oldershaw alt. 

v. Breach —— 106 

— - . ..Pinsent v. Lam- 

mi man — 128 

Dunkley v.Bulwer and Lloyd 86 


Pag* 

Field v. Mitchell — 71 

Fonsick v. Agnd and others 0® 

Freeland v. Glover —» 14 

j Gwillim y. Scholey 68 ait. 109 

I 

Hodgson v. Williams — 28 

Holland v. Smith —- 11 

Holl tid v. Phillips — * 46 

Honeywood v. Sir W. Geary 118 
Hoskins, assigneee of Dighton, 
v. Duperoy — 55 

I Howard v. Wemsley — 53 

i 

Jekyll v. Sir John Moore 63 

Johnson v. Ward — 47 

Johnson v. Lewellin — 101 

* 

The King v. Howe — 124 

t 

Like v. Howe and Rogers so 

Mann v. Barrett — 82 

Meaacan v. Pearsall — 1” 




ItfAMES OF CASES REPORTED 


viii 

Page 

Parker <0. Gordon. 41 

Partington v. Butcher —*• 66 

Pauli, adm inistrator of Sutton, 
v. Brown — 34 

Pearce v. Hutchinson ■— 126 

Pimm v. Grevili — 95 

Powell v. Rbach >— 76 

Potts v. Reed —* 67 

. Pride v. Stubbs 131 

fee* *v. Hammond — 83 

Bex v. Great Canfield —— 136 

Secgart t>. Scott and others 23 
Sly v. Edgley — 6 

Still v* Walls and Harris 3 6 
Stilk v. Meyrick . —- 12Q 

Stears v. Smith, clerk — 138 


Pajge 

Stringer v. Martyr, Esq. 134 

Taylor v. M'Vicar — 27 

Thomas v. Ansley and Smith 80 
Toms v. Powell — 40 


Walker v. Lescarry — 98 

Warrington & alt. v. Furber 


isf alt. 

— 89 

Westmore, 

— 109 

Wilkes v. Lister 

— 78 

Williams v. Thomas Hunter, 

and others 

— 18 

Tates v, Lance 

— 132 

Young and others 

v. Smith & 

Phillips 

121 



CASES 

ARGUED AND RULED 

AT NISI P II I U S, 


IN THU 

KING’S BENCH, 

HILARY TERM, 4G GEORGE IIL 


'•SITTINGS 


AFTER TERM AT WES TMINSTER* 


Mf.AZCAW V, P F. A li S A L L. 

♦npi-ns was an action of Debt on Statute, to recover 
the amount of several penalties given by Stat. 
13 and 14 Chd II. c. to- se£L 3. (or following ih< 
trade of a silk throwster, without having served 
an apprenticeship. 

By that Stature it is enacted: 

“■ That no person shall, directly or indirectly, 
use, exercise, continue, or set up the tjade 
v ‘ or mystery of a silk throwster, unless such as are 
or shall be apprentices to the said trade, or have 
Voe. VI. B <v “ served 


I to. isoG. 


A pt.r>on curry¬ 
ing: on a tM*ic 
as a t r n*c -t ‘»ily 
f«’r cb»... •> nn- 
1% , h r, m h'd'lft 
to the \ ' lalsy 
ol lie '•c.iuic, 
tor carry.n ; on 
n »ra;b‘ u it limit 
serve, g an ap¬ 
prenticeship* 
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<£ served seven years apprenticeship thereto, under 
cc a penalty of 40s. per month.” 

The Plaintiff in proof of his case gave in evi¬ 
dence, That the business of silk throwing was 
carried on at a manufactory of the Defendant at 
Brick-lane , Spitalficlds. This fact was proved 
by a witness, who further stated. That hc> the 
witness, conducted the business , but that the money 
w as provided by the Defendant Pearsall , to whom 
in fact he was servant. 

This was the evidence as to carrying on the trade 
by the Defendant, relied upon by the Plaintiff as 
entitling him to recover. 

The same witness being cross-examined by the De¬ 
fendant’s Counsel, proved, that in fact Mr. Pearsall , 
the Defendant, was a mere Trustee and Executor 
under the will of one West, deceased, to whom in 
his life-time the business belonged f and by whom 
it had been carried on; and that it was, pursuant 
to the direction of West 1 s will, continued and car¬ 
ried on by Pearsall, for the benefit of the widow, 
and of a child of fVest* s, without Pearsall's de¬ 
riving any benefit or advantage whatever from it 
to himself. That the profits of the trade and ma¬ 
nufactory itself were the object of a bill in equity, 
and then depending in Chancery, the Defendant 
here being a party as a Trustee : That the witness 
managed and directed the whole concern, and that 
he had served a seven year’s apprenticeship to the 
business of silk throwing. 

It was contended for the riaintifF, that by the 
words of the act, “ no person could carry on the 

trade 
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trade in any way whatever, unless he had served 
an apprenticeship ;** and the act being, that it 
should not be done, “ directly or indirectly,** with¬ 
out any exception whatever ; the mode of carry¬ 
ing on the business here suggested, could furnish 
no answer to the action. 

For the Defendant, the case of Raynard v. 
Chase , I Burr. 1, was relied upon, in which it 
was decided ; that the statute extended not to cases 
where the party charged as liable to the penalty, 
took upon himself no part of the management of 
the concern, but was a dormant partner only: That 
this case was much stronger, for here the Defendant 
bad no interest in the business, nor derived any ad¬ 
vantage from it whatever. 

Per Lord Ellenborougii. A mere Trustee 
who has the business cast on him, and who carries 
it on, not for his own benefit, but in the character 
of Trustee : who does not assist in the several opera¬ 
tions, or take any part in the conduct of it, is not 
within the statute. There is here no beneficial carry¬ 
ing on of the trade, which only can by possibility sub¬ 
ject the party to the penalty. The Plaintiff must 
be called. 

Being pressed to reserve the point, he refused, 
saying, he had no doubt of the law. 

Pari: and Copley for the Plaintiff. 

Sir V. Gibbs and Andress for the Defendant. 
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Feb. 17, 1*00. 


Doe ex dent. . Peacock v. Ratfan. 


Atrreemrmfora I ms was an action of Ejectment for a shed in 

demist- for a J 

year, tin- tent to Covent Garden Market. 

hr pair! weekly, . , . 

and to have- a The Defendant held it as Tenant to the Plaintiff. 

month’s wain- . . , - , 

i..-, it no dr- I he Plaintiff proved the payment or the rent, 

fault wa- made ... . , . , . . . 

m payment which was weekly, and then gave in evidence a 
but whuh ’ week’s notice to quit, and there rested his case. 

:, r, ;v;^ hr Garruxv, for the Plaintiff, stating, That the notice 
txrdm'd,'"an't* 0 to c]uit was sufiici;-nt, as it corresponded with the 
luTmmw'-’uvu holding, which was weekly, as such was the re:er- 
a o.o.nhVuo-'" vation of the rent, and was of course < videiicc 
Umu-iMi'c' of the holding, and relied on a case ol L\>? ci cLm 

nzm-iucul tv:.s j . ; y r ; ■ y m /; a Z( f, 1 ’/.’.W). N.P. i . 


nor cvcL’tift if, ‘ 5 / 

ami aithourir. Lord Ki.j.lniiokotioi! assented to it — consul-r- 

it a weekly te- 

nan-, » Vick's ] n »r the notice as i:val, and a reasonable notice to 
* ooli - quit, and called on ti:e Defendant to enter on Lis 

defence. 

The defence was. That there had been an agree¬ 
ment between the parties for the letting of the 
premises. That the agreement was lor a letting 
for a year, though with a weekly reservation 
of rent. That the agreement was in writing ; 
but that after it had been engrossed, the lessor of 
Plaintiff refused to execute it, as it woulu be in¬ 
consistent with his lease from the Duke of Bedford, 
to whom the ground ol Covent Garden belonged, 
and who had leased the shed to him. In this agree¬ 
ment the parties had agreed. That if the Defend¬ 
ant regularly paid his rent, he should not be put out 
of possession, without four weeks’ notice to quit. 

It 
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It was then contended by the Defendant's counsel, 
on the authority of the case Doe ex dun Jiigg v. 
Hell, 5 Term Rep. 471, that the Defendant could not 
be ousted on a week’s notice, but should have,had 
the four weeks reserved under the agreement. That 
though the agreement was void, as the lessor had 
not executed it, still it was’evidence‘of, and should 
govern the intention of the parties. 

The agreement was made UTth August, 1 800. 

It was proved. That on the fair'll of this agree¬ 
ment the Defendant had laid out near 200/. in im¬ 
proving the premises, and that he had regularly 
paid his rent up to the 12th of December, on which 
dav the notice to emit had been riven. The demise 

- i 4 -* 

was laid on the 2Oth December, being the expira¬ 
tion of a week from that day. 

The Plaintiff's counsel replied. That the agree¬ 
ment, which had never been executed, could not 
eontroul the demise', w hich, from the reservation of 
flu* rent must be decided to be from week to week, 
upon which holding a sufficient notice to quit had 
been given. 

land id j.l NxonowufT said, That a week’s no¬ 
tice to quit was certainly suiiicicnf, where flit' hold¬ 
ing was w eekly ; but the rule of law', as to the lega¬ 
lity of tile notice, was s'ill controulable by the actual 
agreement of the parties That here an answer had 
been given to the Plaintiff's case, which relied on the 
presumption ; by shewing an actual agreement as to 
the time of notice to quit; for w hether it was a week¬ 
ly holding or a yearly holding, lour weeks’ notice 
was required to quit, m case there had been no de¬ 
li ■ > fault.. 



& 


Feb. io. 


I f a person em¬ 
ploys a trades¬ 
man to do any 
work for him, 
and in the exe¬ 
cution of it the 
tradesman, or 
hi- servants, by 
theirne-liR. nee, 
cause an injury 
to any onv , me 
person employ¬ 
ing is liable tor 
theirijm, aus- 
ind from such 
neglect. 


CASES AT NISI PRIUS, 

fault in payment of the rent, and it had been proved 
that there had been no defaault: the Defendant was 
therefore entitled to four weeks notice. As to "the 
agreement, it was not evidence further than as shew¬ 
ing what were the true terms upon which the parties 
treated, and under which the Defendant took pos¬ 
session. 

The Plaintiff was nonsuited. 

Garrow and Morris for Plaintiff. 

4 

Wigley for Defendant. 


Sly v , Edgley. 

"I his was an action on the case against the De¬ 
fendant, changing him with having negligently and 
improperly left open in the public street, or high¬ 
way, a certain hole, into which the Plaintiff had 
fallen and broke his leg. 

The Plaintiff was a proprietor, with others, of 
several houses in Mansfield-place, Kcntish-town. 
The kitchens being subject to be overflowed, it was 
agreed among the several inhabitants to sink a 
large sewer up the street They jointly employed 
a bricklayer, who opened the sewer, and he having 
left it open, the Plaintiff fell in and met with the 
accident in question. 

Two points were made by the counsel for the 
Defendant ; First, that the Defendant having been 
concerned wkh others, he could not be sued alone, 

but 
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but that the others should be joined: Secondly, 
that the Defendant and others having employed 
the bricklayer, by whose negligence the accident 
had been occasioned, the wrong had been done by 
the negligence of the bricklayer, so that the action 
should have been brought against him: That the 
bricklayer was not the servant of the Defendant, 
for whose acts he might be made responsible ; He 
was employed to do a certain work, and the mode 
of doing it, which had caused the injury, was en¬ 
tirely his own act, and therefore he only should be 
liable. 

Lord Ellenborough over-ruled both the ob¬ 
jections. He said. It was admitted that the De¬ 
fendant was the person who gave the order, though 
with others, and the injury had arisen from the 
execution of it, and he was bound to take care 
that in doing what was a lawful act, :t snould 
be done so as not to be injurious to the public. 
As to the second point, it was the rule of r *■ pan - 
dent. Superior, what the bricklayer did was by the 
Defendant’s direction. T hat he had employee ,he 
bricklayer; it was the bricklayer’s duty to have 
given the public, notice of the slate of these works, 
and the danger to which they might be suhje L ed. 
Though the principal was liable to the injured 
party, the bricklayer would be liable over for his 
own neglect. 

The Plaintiff had a verdict. 

Park and Cornyn for the Plaintiff. 

G arrow and 3 Pspinas.se for the Defendant. 

B 4 Burney 
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B[' RN L Y V. JeNXING S. 


Where an ap- 
jire M:ce i- 
tumn i li>t five 
years on iv and 
,i bond tr- i ii 

vniii!111• ’IL-.I for 

br. set v, v ; the 
hliiiim; 1 , bi n-g 
■void under ''tat. 

1 . 1 :/ as not 
Ijtiti" tin seven 
years, the oond 
is al»t> void. 


This was an action of debt or bond. The bone® 
recited £c That the .son of the Defendant had been 
bound as an apprentice to the PI am till' for five 
years.” The condition of the bond was for the 
service of her son,, and that in case of his abscond¬ 
ing or absence /.he Defendant became bound to 
pay the Plaintilf 40/. a year for every year he 
should be absent. 

i'he boy had absconded, and the action was for 
40/. the sum reserved lor one year's absence. 

It was, on the part of the Defendant, relied on 
as a defence to this action, that the Statute 5th 
Kim 31, required. That all indentures of appren¬ 
ticeship liouid be for the term of seven years, or they 
were to be considered as void : that here the binding 
of the apprentice was stated to be for five years 
only, atid of course was void under the Statute, and 
tlu.‘ it. being void, the instrument conditioning for 
that service under it was void also — The Defend¬ 
ant had specially pleaded the -Statute to that effect. 

It was contended in answer, by the Plaintiff’s 
counsel, that the indenture of apprenticeship, being 
a contract for the benefit of an infant, was not void, 
but voidable only by the infant’s own dissent on 
attaining full age, which here had not taken place ; 
that Settlements were constantly gained under 
indentures by service under such binding, which 
could not be the ease, if they were to be considered 


as 
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as void ; and though it was contend**:!, that the 
boy, by absconding, had shewn his intention to 
avoid the indenture; that at ail events the Defend¬ 
ant, his mother, wno was a party to the deed, had 
rio right to avail herself of the indenture being 
void. 

Jackson r. Warwick, 7 Term Rep. i21, was cited 
for Defendant, where a note, given under similar 
circumstances, was held to be void # . 

The parties afterwards compromised, but not 
until Lord Ei.lrn noRoirou had expressed the 
strong inclination ol his opinion ; that the plea was 
well pleach'd ; and that it amounted to a legal 
defence ]. 

(Harrow and ^Warri/at lor the Plaintiff. 

Sir 1 icon/ Gibbs and Lawcs for the Defendant. 


* Tile rase Cited of Ja, Amui v . THirwik, 7 Term Rep. 12 1, was where * 
promissory note given by the lather t .>1 pun ol tlie apprtniiee-Ue ot his 
son, it wus hetii that the I’lainrit! c-ouhl not recover on it. th.ere hemr; no 
mention of any premium tiiven, not apprnj riutc stamp, and ol course the 
indenture wa» voiii liy Suit, s Ann, eh. 9 . 

+ As to the point of how fir an infant can avoid an indenture of ap¬ 
prenticeship, and what acts amount to it, vide Ihx v. llinilri>t%/t,t;n., t. 
'J Cl Ill Rep i , and Ucjl v. Hratnu A orris, 0 Term Rep. 053. 


Doc 
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CASES AT NISI PRIUS, 


Same Day, Doe a clem. IIolcomb v, Johnson. 


if a tenant This was an action of Ejectment for a public-house 

comes in the J 1 

middle of a brought by the Plaintiff as Lessor, against the De- 

tjiiaitrr, and c J ° 

atunwaids pays fendant as the Tenant. 

for the time to 

the bcginm o't The Plaintiff proved the tenancy and payment 

a succeeding re- . 

guiai ijuaru-i, of rent at Christmas and Midsummer, 
from winch time ' 

he pays half- 
yeaily, te¬ 
nancy c< itji- 

Kienccs lioin r , i t , • 

mat rii.uiai I he defence was grounded on the supposed m- 
'winch he p a) d sufficiency or this notice, as not ending with the 
UJ> ' Defendant’s derm. 

Defendant's case was. That he had come in under 
a person of the name of Cockctt; That Cockett's 
tenancy commenced oil tile 21st of November; 
and that of course the notice to quit should have 
been to quit on that day. 

Cockett was called, and he proved that fact, that 
he had so come into possession at that time, which 
was the half quarter ; but it appeared that the rent 
had afterwards been paid by him from the time of 
his coming in up to the Christmas following, and 
afterwards received by the landlord from Cockett at 
Midsummer and Christmas. 

Lord Ellkkborough. The notice to quit 
must correspond with the commencement of the 
term. But if the Tenant comes in in the middle of 
a quarter, and he afterwards pays his rent for that 

half 


The notice given by the Landlord was to quit at 
Christmas. 
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half quarter, and continues, then to pay from the 
commencement of a succeeding quarter, he is not 
a Tenant from the time of his coining in, but from 
the succeeding quarter day. In this case, had 
Cockett paid his rent on the half-year commencing 
from the 21st of November, that would have been 
a tenancy frcm the 21st*of November, and the 
notice to quit should have corresponded with it. 
But here the rent is paid half yearly from Christina*^ 
that must be therefore held to be* the commence¬ 
ment of the tenancy. 

Verdict for Plaintiff. 

Gibbs and JYTarryat for Plaintiff. 

Garrow for Defendant. 


SITTINGS AFTER TERM 

AT GUILDHALL 


Holla xt>, Tsq. T’xc'cutor of O’iiaka, 

v. Smith, Kxecutor of Kendrick. March 4. 


This was an action for money had and received. 
Plea of .h'uu-assumpsit. 

This action was brought to recover a sum 
1501. under the following circumstances: — 


of 


Where a policy 
of insurance has 
been effected on 
the life of a 
debtor, as a *e- 
curny to the 
lendci of money, 
and the lender 


A person of the name of O’ liar a, in his life-time mhimTto'Mie' e " 


had been a Captain in the Navy; the Defendant’s 

pays them,if the 

principal is alter wards paid, the debtor, or his representative, is entitled to the polity. 


testator. 
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CASES AT NISI PRIUS, 

testator, Kendrick , had been his agent; having 
become indebted to Kendrick , and having ho 
security to give; Kendrick had effected a Policy on 
his life for 150 /. at the Pelican Insurance Office. 
O’hara died in the year 1802. The money due 
from O'hura to Kendrick had been paid, and 
Kendrick being then dead, and the office liable on 
the Policy, the Defendant was called upon by the 
Plaintiff, as Executor of O'barn, for the Polity, or 
the value of it. ' 

The Defendant refused to deliver up the Polit y, 
and relied upon his right to hold it, on the ground, 
that having been called upon by the Office, previous 
to O' barn's death, to pay the' premium, he had paid 
it, in order to preserve the Policy on the event of 
Wham 's death taking place. 

The Defendant afterwards applied for the amount 
of the Insurance, and it had been paid by the office. 
The present action was therefore brought to re¬ 
cover the amount of the insurance on Q* hands life, 
•so paid to De fendant. 

It was contended for the Defendant, that 07/urn 
n ever had any interest in the Policy; that it had 
been merely effected by Kendrick for his own 
security to cover, in the event of O'barn's death, 
tile money clue to him by O’barn : that, no interevSt 
in it could therefore pass to O'hara 's executor, and 
that he could therefore maintain no action for what 
never could belong to the Testator’s estate*. 

To rebut this position the Plaintjlf proved, that 
during the number of years the policy subsisted, 
w hich was from 17b7, though Kendrick had paid the 

money 
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money for the premiums at the cilice, he had regu¬ 
larly charged it in account with O'hura, and 
O'hnra had paid him. 


Game re, on 

these fact; 

' ■> 

put it 

to 

Lord 

, y 

d t. 

.!• N- 

EOROtu;;] for Li 

Lordship’s 

(soma 

r- 1 , 

wl'jCt 

» 

iiA. 

r u 

jjnn 

the evidence ih 

ere could 

b 

said 

to 

be an 

y 

tit.' 

■e to 

the Policy, or u 

>.oney pro 

vUi 

cedi bv it 

j 

- > i ♦ 

, iU 4. 

he 

re 

are- 

* 

sentative of O'h 

:ra. 








Lord Km ■ n: 

; !i urnn 

ru 

1 - 1. O 

i at 

1 ] 'j •-* 

P r 

etnii'ii 

having been ms 

ii i 

d by O' 

VC; 

7, It* 

v ;; 

?■ b -■ r 

then 

i I Kit 


he meant to keep the Policy ; live jbr his own 
benefit : that w’rUover nmnertv he h • i e ir devolved 

i j 

upon the Plaiatil., :v hi repiv.veiu:.uive ; ii indeed 
the money due b'Oairi lo /dm/P/L !,■ had not 

j «■ 

been discharged, /v* tulrh /•, or in -, iv;>ivm nrative, 
would have had a right to hold Pm i\ licy lor his 
own security, and to iinuidae hi; own debt 1>\ its 
produce; hut a;> that debt was oisaharged he could 
have no claim to the Policy ; 'he money he had 
recovered on it belonged to O'h ira. or Ins re¬ 
presentative, by whom the premiums, had been paid. 

Verdict for the Plaintiff, dedte dug the premium 
last paid. 

Sir V Gibbs and Puller for the Plaintiff. 

Gar row and ’ Pspiuasse for the Defendant. 


F« EELAND 
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CASES AT NISI PRIUS* 


Freeland and Others v . Glover. 


it i$ sufficient Assumpsit on a Policy of Assurance on the shirt 

in effecting a J i 

policy of insur- JV'eptuTie , from Liverpool to the coast of Africa * 

*nce for the as- ^ 0 3 

sured to (otn-^ and during her trading on the coast. 

underwriter the The loss laid in the Declaration was by perils of 

then state of the ■“ 

ship, nor is the the SCa. 

from him letters The Plaintiff proved the Policy, and the loss 

containing an ... . 

account of for- within the terms o. u. 

winch have 1 he derence was, concealment or circumstances, 

ti'iesiih^orcrew. The ship had sailed font Uvcrjwol in Decern- 
of«drcum™ ent her, 1 799 ; she arrived safe on the coast of Africa ; 
cicmmavoid traded to Cilibir , and from thence to Gibou 
rhe policy. Jiivcr, in March, 1800 . In April of the same 

year they arrived at Jlnnbia. 


In the month of December, 1799, the natives 
rose on them and killed the captain and wounded 
several of the crew : They had also been attacked 
by disease, so that in February, 1800, the whole 
of the crew, which had been twenty in number 
when they left England, were by death reduced to 
five. In February, the owners received a letter 
from the ship, stating the misfortune which had 
taken place, and the death of the crew. 

In the April following, another letter was written, 
stating the condition of tiie ship, and that they had 
been able to ge nine men, which was the whole of 
the ship’s crew. Ihis letter was received in Sep¬ 
tember, and the Policy in question effected on it. 

But 
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But oil effectin ^ the Policy, the Broker had shewn 
the letter of April, and not that of the February 
preceding. 

Park , for the Defendant, strongly contended 
that this was a concealment of circumstances, and 
avoided the Policy. That the underwriters were 
entitled to see every paper and document respecting 
the ship : That the Policy was underwritten at a 
great length of time after the ship had sailed, and 
that the loss of her crew would have most materially 
varied the risque and should have been communi¬ 
cated. 

But, per Lord Ei.i.unborougti, You are not 
obliged to inform the Underwriters of all bye-gone 
calamities which the ship has suffered, nor to pro¬ 
duce to the insurei your whole port-folio of letters. 
If there had been a survey at a former time of the 
ship, from a doubt of her sea-worthiness, would the 
Underwriter be inti tied to be informed of that, and to 
consider the policy void if that was not communica¬ 
ted ? Was the Underwriter truly informed of all the 
circumstances known to the assured on his latest in¬ 
formation from the ship ? If he was, if is sufficient. 

The letter of the month of April gave all that 
information. It was shewn to the Underwriters. 

Y r erdict for the Plaintiff. 

Garrow, Gibbs and Gasclec for the Plaintiffs. 

Park and - -- for the Defendant. 


Dobbin 



cases at nisi pruts 


is 


Dobbin v, Thornton. 


March 3. 


If a person re¬ 
ceives ponds 
from on board 
bl)ip, which are 
.shipped to the 

shipper’sordtr 
or his assignees, 
paving freight 
with a ceitain 
allowance tnr 
deniunape, h' - 
makes hiiiisclf 
hv acceptance 
of goods liable 
to all the term* 
ot lilt bill ot la¬ 
ding. and ot 
course to de¬ 
murrage. 


Assumpsit to recover the amount of demurrage 
on a bill of lading. 

The declaration stated the bill of lading, by which 
one Redmond Power shipped on board a certain 
ship, called 'The Mari) and Tom, whereof thePiain- 
titf was master,‘.sixty puncheons of Irish spirits, to 
order or assigns, they paying freight with primage, 
&c. It was to be taken out in ten days after arrival, 
or to pay three guineas per day demurrage. 

The Plaintiff proved the arrival and the entry of 
the ship at the Custom-house, and notice to the 
Defendant on the following day, and that the 
Defendant had suffered the spirits to remain on 
board for twenty-five days afterwards; when he 


received the whole. 


Sir I”, (iibtia, for the Defendant, objected. That 
the action could not be sustained ; 1 hat there was no 
privity between the captain an I the Defendant, 
which could entitle him to maintain the action. 
The Defendant’s contract was with the t flipper of the 
goods, who had sent them by the Plaintiff, and with 
whom only the Defendant’s contract was, and to 
whom only he was liable. 

The Plaintiff's counsel answered. That goods by 
the bill of lading were to be delivered to the ship¬ 
per’s order, or his assigns : bills of lading were 
transmissible from hand to hand or by indorsement, 

and 
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and the Defendant had received the goods by virtue 
of the bill oi lading, thereby admitting that lie was 
the Assignee of the shippers, and bound by the 
terms of the contract which was to pay freight, 
demurrage, and the other charges, to the Captain 
of the ship, who, front the nat ure of his office, was 
the person aut orised to receive them. 

Lord Ellenjiorooch, referring to the bill of 
lading said, The goods are to be delivered to the 
order of the Shipper or his Assigns, paying freight for 
the same, and with other conditions, as mentioned in 
the bill of lading such as Primage, fee. ; the terms 
therefore of the Defendants having the goods was, 
that of paying for the fnighi and conforming to ad 
the other stipulations of the bill of lading. The 
Defendant has here taken to the goods and lias 
received them ; be is bound bv ah :b conditions of 
the bill of lading and is liable to all the terms of it, 
one of which is the nuvmoul of demurrage to which 

1 j O 

he is clearly liable. 

Verdict lor the Plaintiff. 

Park ami ’ Ryyinassc for the Plaintilf. 

*'ir 1 Gibbs and I.crxts for the Defendant. 


” J'ule i/osf. Strgrrrf v. Srnlf, wh?rt* it similar r; Snt vstiS ruled in ( he 
Couiitioit Pitas, l>y Su Jam is A! a\s o t i. r>, Chi.au- i.-c. 


c 


WTljltam; 


Vol. VI 
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CASES AT NIST PR I ITS, 


March 3. 


Williams v. Tiiomas, Hunter and 
Latham. 


plr h s m.s under- This whs an action of' Assumpsit by the Plaintiff, 
bin's as P a >' ce °f a bill of exchange, drawn by certain 

and* t ln^’drawer P ersons trading under the firm of Leake and List, 
draws b,iis on on the Defendants for 1,500/., for goods furnished 

account of one o 

of them only, & to the ship Cecilia ; on which bill the Defendant: 

notfor tin-pairs- r 7 

ruiar »'->ncfri», vvcre charged as acceptors. 

*• he accepts in 01 

the name of the The Defence was. That the Defendants were 

three, sueli 

hill cannot be no t partners, and the acceptance was by Latham on 

recovered bv a 

Ionajidc bolder his own account, and so that the other Defendant: 

who received it 

tr. m the chaw- were not liable. 

ci, <i|;Hirist the 
two. 


The Defendant, 
ship Cecilia , and 


Thomas, was Captain of the 
having occasion for d ilia rent 
articles of out-fit. on account of the ship, the three 
Defendants had given an undertaking to Leake And 
Lis', to secure to them the monevadvanced on that 


account. 

It was then stated by his Counsel, That though 
such had been the extent of the engagement, L< ake 
and List had drawn bills on other accounts, and 
to accommodate Latham alone, one of which was 
the bill in question. 

Lord Ellenborough intimating an opinion that 
this was an answer to the action, as one Partner 
could not bind another for his sole engagement ; 
the Counsel for the Plaintiff said that they were 
prepared to shew, that whatever might be the pri¬ 
vate 
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vate understr lding between the three Defendants, 
and Li'tikc and Jjist, as to restricting the drawing 
of the bills to a particular concern, that they had 
accepted bills on other accounts, and appeared as 
general Partners to the world. That the Plaintiff 
took the bill under such impression, ignorant of 
any severance of interest in the parties, and was 
entitled to recover, having bondjide taken the 
bill as a partnership concern. 

But, Jy.r Lord Emu nijorougii. Invoke and 
List could gb'e no better title to the holder of the 
bill than they had themselves : they could not draw 
for a general account, but for account of the ship 
only : they could not bind Thomas by drawing a 
bill upon him, and the other Defendants for an 
account unconnected with the ship. If the Plain¬ 
tiff had taken the rouble to enquire,, he might have 
heard the real state of the parlies. He has not done 
so, and must therefore take the bill under the same 
terms, and liable to all the objections to which it 
vi ’is subject, as issued by Ltal.\ and List without 
authority. 

Plaintiff nonsuited. 

Carroiv and * Espinas.se for the Plaintiff;, 

•'fir f * Cribbs and Pa >'k for the Defendant. 
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If a friuVr, 

aivriinst wlmm a 
coiii!ni«sipii of 
bankrupt ha*. 
SUiM. li:i\ .u'ljUi- 
C JCni:a 11 * ol.ii ay 
to a.'i tii tin.' tlif- 
fl-ICIll ITI tllllll.K, 
to solicit rlii'tn 
to v o!c ftu par - 
tu'ul.w persons 
as ii'sicm cs, he 
cannot aticr- 
varils question 
the coimttis- 
sic n in ;r.i ac¬ 
tion tor money 
bad or received, 
auaimt ilio-.e 
fieri sons, whe¬ 
ther he is an 
object of tlic 
hanl'.iupt laws 
or not. 


CASES AT NISI PRIUS, 


IN T THE COMMON PI,HAS. 


SITTINGS APT Eli TERM AT GUILPHAEL. 


Li k i: v. 11 * »v. i. and IUk; i. r, s. 


TTrus war. an action of /fsw/;rg.s;7 for 
anti received by tho Defendants. 

j 

Plea of .Ynn-assnntp.'ii! by each. 


had 


The object of till:; action war. To try the validity 
of a commission of bankrupt which had born issued 


against tin* Plaintiff, under 
had been chosen Assignees 


which the Defendants 
; and m that eiauaW.. r 


had received tho money in question, 11 part of the 
Bankrupt's estate. 


The point meant to be contended anti relied on 
for tire Plaintiff was. That lie was nor a Trader Th ¬ 
an object of the bankrupt laws ; for that in fact the 
only dealing in which he had ever been concerned, 
hearing the colour of a trade, was his having pur¬ 
chased a few lots of old materials of a house, which 
had been pulled down, and which he had worked 
up in the repairs of some houses which belonged to 
himself. 



HILARY TERM, 4 6 GEO, III. 1806. 


21 


The Commission had issued in 1802, the Plain¬ 
tiff had surrendered under it ; bill: in August, 1305, 
had petitioned the Chancellor to supersede it. 

This petition the Chancellor had dismissed with 
costs. 

The Defendants, independent of the general 
ground of defence. That in "fact the Plaintiff was an 
object of the bankrupt laws ; relied upon another 
and collateral matter as conclusive on the Plain¬ 
tiff. That after such a length of time claused 
from tile suing out of the commission, and he having 
acquiesced in it, it should not be permitted to 
him to contest the validity of it : 'That though the 
mere surrender under a commission could not be 
construed into an acquiescence of its validity, here 
was a positive acquiescence on the part of the bank¬ 
rupt ; he having, after his commission had been 
opened, gone round to his several Creditors and 
solicited them to vote for the Defendants on the 
choice of Assignees, as being honest and respectable 
men. 

Lord Chief-Justice Sir J. Mansfield ruled. That 
if it could be proved that the Plaintiil had done so, 
haul solicited the creditors to vote lor the Defendants 
to be his Assignees, by which means they were 
enabled to obtain the money, the produce of his 
estate in the character of Assignees, that he could 
not support an action to recover the money so 
recovered. 

The Defendant proved the fact, and the Plaintiff 
was nonsuited. 


C 




Cockdl 
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If a fraitrr, 
Selins' wlinrr. a 

CuiiimisMi'ti of 

bankrupt ha«. ts- 
siK'd, lias .irqui- 
ciff i!i:i n 'Olui.'iii 
to t(, the clif- 
fi nut it( dilois, 
to solicit them 
to vote lot |>;u- 
ticulu poisons 
as assignees, he 
cannot atui- 
wards question 
the commis¬ 
sion m an ac¬ 
tion for money 
had nr received, 
apainst those 
jieisons, whe- 
thei he is an 
object of llie 
bankrupt laws 
or not. 


CASES AT NISI PRIUS, 


IN THE COMMON PLEAS. 


SITTINGS AFTER TERM AT GUILD IT A f.T, 


Like v. Ifov k and lion j ns. 

HP it i s was an action of Assuwjhsfi for money had 
and received by the Defendants. 

Plt'a of . Vbw-r/vs unipr.i! by each. 

The object of thin action was, Mb try the validity 
of a commission of bankrupt which had been issued 
against the Plaintiff, under whirh the Defendants 
had been chosen Assignee s ; and in that chai.icrrr 
had received the money in question, ;e part of ike 
Bankrupt’s estate. 

The point meant to be contended and relied on 
for tlie Plaintiff was. That he was not a 'Trader nor 
an object of the bankrupt laws ; for that in fact the 
only dealing in which he had ever been concerned, 
bearing the colour of a trade, was his having pur¬ 
chased a few lots of old materials of a house, which 
had been pulled down, and which he had worked 
up in the repairs of some houses which belonged to 
himself. 

The 
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The Commission had issued in 1802, the Plain- 
tifl had surrendered under it-, but in August, 1805, 
had petitioned the Chancellor to supersede it. 

This petition the Chancellor had dismissed with 
Costs. 

The Defendants, independent of the general 
ground of defence. That in Tact the Plaintiff was an 
object of the bankrupt laws y relied upon another 
and collateral matter as conclusive on the Plain¬ 
tiff That after such a length of time claused 
from the suing out of the commission, and he having 
acquiesced in it, it should not be permitted to 
him to contest the validity of it : 'That though the 

«< O 

mere surrender under a commission could not be 
construed into an acquiescence of its validity, here 
was a positive acquiescence on the part of the bank¬ 
rupt ; he having, after his commission had been 
opened, gone round to his several Creditors and 
solicited them to vote for the Defendants on the 
choice of Assignees, as being honest and respectable 
men. 

Lord Chief-Justice Sir J. Man s field ruled. That 
if it could be proved that the Plaintiff’had done so, 
had solicited the creditors to vote for the Defendants 
to be his Assignees, by which means they were 
enabled to obtain the money, the produce of his 
estate in the character of Assignees, that he could 
not support an action to recover the money so 
recovered. 

The Defendant proved the fact, and the Plaintiff 
was nonsuited. 

p n 


Cockdl 
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Cockcll and Onslow, Scrjts. and *Espinassse 
for the Plaintiff. 

Shepherd and Best, Scrjts. and JVIorris for the 
Defendant. 

Vide Flfaver v. livelier , 2 Fez. 236 j in which 
case the Lord Chancellor granted an Injunction 
against an action brought by a Bankrupt under 
similar circumstances. 


Feb. so, isos. Secgart v. Scott and Others. 


BiRnedfrom 0 * This was an action of Assumpsit brought to 

abroad, air dc- recover the freight of a quantity of corn. 

jiverea to a - x J 

persm who in The Plaintiff was Captain of a Prussian vessel 

fact is not the * 

Consigner, ,f called the Aurora, lie proved that a quantity of 

hi- * - ct'jns the _ x 1 J 

goods hr is corn had been shipped on board his vessel at Bos - 

liablt- for ti e 

i'rtifeUt. tuck, in Germany , and tliat he had carried it to 
England, and delivered it to the Defendants, Scott 
and Co. ; from whom he now sought to recover 
the freight. 

The defence was. That the corn in question, had 
been shipped from Germany, and consigned to the 
house of Sayers, of Lynn Regis : That the Plain¬ 
tiff, in place of delivering it pursuant to his bill of 
lading at Lynn, had carried it to London and de¬ 
livered it to the Defendants. 

Upon 
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TJpon this evidence, it was contended by Best 
Serjt. Counsel for the Defendants, That the 
action could not be supported : That the action for 
freight could only be supported against the Con¬ 
signees of the cargo, or on an actual promise to pay 
by those who received it : T hat here Sayers , of 
Ltjnv, were the actual Consignees of the cargo j 
and had in fact claimed it from the Defendants. 

Per Sir J. Mansj-ikld, Chief Justice. What if a 
party takes to the goods, though .they are not con¬ 
signed to him, and keeps them ; shall he not pay 
freight ? 1 think the acceptance of the corn carries 
with it a claim for the freight; and if the parry ac¬ 
cepts of it, though delivered by mistake, it shall not 
be for him to say that the delivery was wrong .* If 
Sayers had taken possession of the corn in Lon- 
don, though consigned to them at Lynn, would 
they not have been liable? It is the delivery and 
acceptance that constitutes the liability. I am of 
opinion the Plaintiff is liable. 

Verdict lor the Plaintiff. 

Shepherd and Bailey , Serjts. and Casclce for 
the Plaintiff. 

Best, Serjt. for the Defendant, 

* Vide unit Dobbin v. Thornton, page is. 


C 4 


Dawson 
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March, 2. 


Dawson v. Remnant, 


Wh err parties This was an action of ^Issuwpsft for poods sold 

li living ciu?s- / o 

<1,:r ! , ;‘ ,ld5 > FCttJe and delivered, and an account stated. 

and balance 

<hr!r “co unts. Plea of Non-ass u in hsit, with notice of sett-ofF. 

th< iicth p;ut of . ■* 

u>c PiaiutiH’s The PlaintifF was the keeper of a tavern in tho 


demand wan for . 1 

tvhirh no action City of London, and the action was brought to 

could !>e sup¬ 
ported, the recover the amount ol a tavern bill, and for liquors 

the accounts sold and delivered. The bill was for liquors fur- 

j)tlend tut nished to the Defendant in the Plaintiff’s house, 

sct'upu.ai’de- and wine and other liquors sent to him at his own. 

tion f<»r°the * iC * The sum claimed by the Plaintiff was SI. 15s. 

balance. as t j Je balance of the account. 

r Phe Defendant, in order to reduce the demand 
within 51., which would bring the case within the 
London Court of Conscience Act, and so subject 
the Plaintiff to the payment of costs, proposed to 
go into evidence to shew, that great part of the bill 
was for spirituous liquors delivered at different 
times, in quantities less than the value of 20.*. at a 
time, and which, under Stat. Geo. II. could not be 
recovered ; and, by striking off those items, tho debt 
due to the Plaintiff wouid be reduced to less than 51. 

In answer to this the 1 Plaintiff proved, That the 
Defendant, who was a plumber, having done work 
for him, they had come to a settlement of their 
accounts; That part of the Plaintiff’s demand was 
composed of the items which the Defendant now 
proposed to dispute j That no objection was then 
made, and the balance in question was struck at the 

foot 
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foot of that account, so including those items , of SJ, 
1 5s. for which Defendant agreed to accept a bill:—. 
This evidence was contended by the Plaintiff’s Coun¬ 
sel to be conclusive on the Defendant; he, by such 
settlement, admitting the balance to be due upon a 
statement of accounts, in which the Plaintiff claimed, 
and he allowed the items now disputed : That upon 
that settlement the Defendant by claiming credit for 
his bill paid so much of it, w hich must be taken as a 
payment generally,and of course applying indiscrimi¬ 
nately to c cry pait of the Plaintiffs demand; for 
where the payer of money mad'.' no appropriation 
of it, the receiver might. The Plaintiff, therefore, 
had a right so to apply the amount of the Defend¬ 
ant’s bill, and the latter could not now give another 
appropriation to it. 

It was answered by Best, Serjt. for the Defend¬ 
ant That if this counter-demand, wjiich was the 
object of set-off, was to be taken as payment, it 
could only be taken to be of a demand which could be 
legally enforced, not of a demand c utrary to law, 
such as the present, for spirituous liquors so fur¬ 
nished : The Defend ant had a right to say that he 
had paid so much of the Plaintiff’s demand as was a 
legal debt by his set-oil", and was at liberty to con¬ 
test the remainder, part of which was the sum paid for 
the liquors. 

Per Sir J. Mansfiki.d, C. J. A set-off is in the 
nature of a payment. Had the Defendant paid 
money on account of this demand, could he have 
recovered it back again? No; it would be a pay¬ 
ment of a demand, which by law, perhaps, could 

not 
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not be enforced ; but which he having paid through 
a motive of honesty, the law will not allow it to be 
recovered back. The Defendant, when he settled 
this account, made nonobjection to the demand for 
the liquors ; he* made a payment by his set-off, on 
the settlement of the account generally j he made no 
discrimination, nor did he desire that his demand 
should be a set-oft' against any particular part of the 
Plaintiff’s ; if the payer of money makes no appro¬ 
priation of it, nt>r directs it to be placed to any par¬ 
ticular account, the receiver of it may. 1 think the 
settlement of the account conclusive, and the Plain¬ 
tiff entitled to recover ; but will 1 save the point. 

The Plaintiff had a Verdict for 8/. 1.5s. ; and I 
believe the point was never moved *. 

Haile//, Serjt. and ’Espincissc for the Plaintiff. 

Best, Serjt. for the Defendant. 

* Silling/; at fVtsftniHstrr, hr fort. ?.fl, hiit-hnits Term, 17Rd, before l oil) 

Kenyon . 

ham v. Down. 

Ir. this action, winch ww to recover money hack which had been paid 
on an illegal consideration, 

l-osd Kenyon sard. That where a voluntary payment was made of 
atl illegal demand, the party knowing the demand to he illegal, without 
an immediate and urgent necessity, mr as expressed by Mr. />■ o-. 
un'ess to redeem, or preserve your person or i;oods,) It is not the subject 
of an action tor money had and received. The law, tf so held, would 
subject all accounts at id ssitlcmcnu between parties to revision. 


T.YYi.on 
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Taylor v. M‘Viccar. jtf«rc*,i,i 806 . 


1 his was an action on a Policy of Insurance on Deposition* 

r taken in an 

goods,, on a voyage from Liverpool to tv at erf ora; action «» a 
the loss was stated to be by perils of the seas :—the ancc of the 

. i Captain, who i-j 

loss was proved ; but the defence set up was, that also part own- 
the Captain had deviated from the Voyage by going k.k?s imputed 
into a port in Wales, where the loss had happened, “!cn« 

The Plaintiff, after calling two witnesses, from cvidcnct - 
whose cross-examination the defence set up was 
disclosed, proposed to read the Depositions of the 
Captain, who was also apart owner of the ship; 
and which Depositions, he being abroad, had been 
regularly taken under an order made in a previous 
stage of the cause. 

The Defendant objected to their being read, on 
the ground that the Captain, both in his capacity of 
Captain and part owner, was interested in having a 
verdict found for the Plaintiff, inasmuch as if the 
Plaintiff failed in recovering the amount from the 
Underwriter (the Defendant) on account of a de¬ 
viation, he might have an action against him as 
Captain, for his misconduct in being guilty of 
such deviation, whereby the Plaintiff had been pre¬ 
vented from recovering the amount of the Policy 
from the Underwriters; and in which action, not 
only the value of the goods, but also the costs 
incurred in the action against the Underwriters 
plight be recovered. 


The 
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The effect therefore of this testimony would bo 
to save himself from an action proceeding from his 
own misconduct ; and further, if the Plaintiff re¬ 
covered against the Underwriters, it would be a 
bar to his recovering from him as owner or captain; 
at least to the extent of what he should get from 
the Underwriters, and {herefore exonerated him as 
owner or captain from so much. 

]t was contended, on the part of the Plaintiff, 
That the verdict* in this action, in whichever way it 
was, could not be given in evidence for or against 
the captain or owner in any action to be brought 
against him, and that that was the only criterion by 
which it was to be decided whether a witness was 
interested or not. 

Mansfield, Chief Justice—decided. That the 
Depositions could not be read, as the person both 
i;i his capacity of part owner and Captain, wa$ 
interested. 

lie said, the verdict wmuld not be evidence of the 
fact of the deviation, or misconduct of the Witness, 
but it would be evidence of certain expences incur- 
retl by the Plaintiff, in an action on the Policy, and 
the costs he was obliged to pay, in consequence of 
his failure in such action, which failure had arisen 
from the misconduct of the Witness himself. 

Sh cplurd and Best, Serjts. and Buddy for the 
Plaintiff. 

Cockell and Bailey, Serjts. and Liltledalc for 
the Defendant. 


IICDGSOI? 
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Hodgson r. Williams. 


March, 7. 


Tins was an action of Assumpsit for money had 
and received with the usual* money-counts. 

Pica of Won-Assumpsit. 

The action was brought to recover the sum of 
371. paid to the Defendant, who Imd been Overseer 
of tile Poor lor the parish of St. /V. Coruliill, 
for the years 1804 and 1805, by the Plaintiff, 
under the following circumstances : — 

The Plaintiff had been charged as the putative 
father of a bastard child ; an order of maintenance 
had been made on him to pay four shillings weekly, 
for the support and maintenance of the child, ike. ike. 
In pursuance of this order, he had paid, in the years 
1804 and 1805, to the Defendant, as Overseer of 
the Poor, two sums of 20/. and 17/. 

During the period of these two years, he had 
several times applied to the Defendant respecting 
the child, and was refused any information on the 
subject. He was told that he had nothing to do 
with it; that he must pay the money under the 
order, or he would be sued for it. In conse¬ 
quence of such threat, he had paid the two sums 
in question. It was afterwards discovered, that the 
child before those times had been admitted into 
the Foundling Hospital, where it was brought up 
and supported ever since. 


When tilt* 
f.t'iirr of :i bas¬ 
ts id ehilit, upon 
w lin n ■. n ortlc' 
of nii.itiim had 
been made, 
paid several 
sums on that 
ac.iumt to the 
J’aris'i. awl 
dnrinu, all that 
time lor which 
he paid, the 
child was in 
d'e Foundling; 
Hospital, and 
the t’ansh put 
to no expenre, 
he may recover 
it back. 



Cases at nisi prius, 

Upon this evidence, the PlaintifPs counsel, under 
the authority, of the cases of Cole^v. Gower, (j 
j East. 110, and Wild and Griffin , 5 ’Esp. N. P. 
C. 142, relied upon their right to recover: That 
it having been decided in those cases, that securities 
given to indemnify a parish, could not be carried 
further than as mere indemnities, and so far only were 
to be taken as available. Upon the same principle, if, 
through mistake or from coercion, the putative 
father had paid a sum exceeding that which was a 
fair indemnity, he had a right to recover it back; 
that, they contended was the case here : the Plaintiff 
was threatened with proceedings under the order of 
filiation, and supposing the child to be living and 
in the care of the parish, had paid the money under 
the joint influence of coercion and mistake. 

She)herd, Scrjt. for the Defendant, contended. 
That whatever might be the principle as to the Plain¬ 
tiff's liability, this money could not be recovered 
back, having been voluntarily paid. If the Plaintiff 
could have defended himself against the demand, 
which, under the authority of the cases cited, he 
could have done with effect, and he notwithstanding 
had paid the money, it must be deemed a voluntary 
payment; he cited Marriot v. Jlampion , 7T. Reps. 
2(54, and Ur own v. M i Innallj/, Esp. N. P. C. 279, 
as establishing that Doctrine. 

Sir J. Mansfield, C. J. A man cannot be 
said to pay money voluntarily, who pays it under 
the influence of a threat; but putting that out of 
the question, must not a man who is said to pay 

money 
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money voluntarily, have a full knowledge of all 
the circumstances under which the demand is 
made? If circumstances are concealed, which if 
disclosed would alter the case, and those circum¬ 
stances are only within the knowledge of him to 
whom the money is paid, the payment so made is not 
fairly made but by mistake, .and mistake is a*grouml 
of assumpsit: here the facts of the provision made 
for this child by the Foundling Hospital was con¬ 
cealed from the father; the Parish, were put to no 
expence, then upon what principle can the money 
be withheld? The cases cited establish the princi¬ 
ple and the Plaintiff’s right to recover. 

The Plaintiff had a verdict. 

Hcst , Serjr. and Lcrxn; for the Plaintiff. 

Shepherd , Serjt. for the Defendant. 


” l) OF II1 1 . A R Y TKRM. 


CASES 



JHarc/t, lSufi. 


tf the daughter 
Of a person pet- 
forms all the 
duties of a ser¬ 
vant, and all 
domestic office 
in her father's 
house, though 
She docs not 
actually sleep 
in the house, 
is seduced, the 
father may sup¬ 
port an action, 
prr quod srr- 
vilium umisit, 


C A S 12 S 

ARGUED AND RULED 

AT NISI FRIUS, 

ON THJ2 


HOME CIRCUIT. 


CHELMSFORD LENT ASSIZES, 180 S. 


Coram HEATH, JUSTICE. 


M A N N t’. 1>A It i; 3 T r. 

Trespass by the Plaintiff for debauching hie 
daughter and getting her with child. 

The declaration was in the common form* per 
quod scfvitium amisit . 

It appeared in evidence," That the Plaintiff lived 
at a short distance from his son who occupied an 
adjoining farm; the Plaintiff’s daughter (the young 
woman who had been seduced) had gone to live 

with 
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With her brother to manage his house,; but her 
father’s being at a short distance, she continued to 
go back and forwards to her father’s, who kept no 
servant, where she did ali the household business 
as before, but she slept at the brother’s house. She 
never went to her father’s, but to assist in the housc- 
holdaffairs of his farnilv. 

It was objected by Best , Serjt. That the action 
was not maintainable ; the nature of her service hot 
being of the description which the lajv required to en¬ 
title the father to support the action: that, to support 
the action, she should be inhabiting in the house, and 
part of her father’s family at the time of'her seduction; 
that if by temporary or occasional domestic acts in 
the house of a father, the action could be supported, 
every woman out at service by a visit or occasional 
domestic act at Iier father’s house, if seduced, could 
give her father a right of action, which could not be. 

ft was answered by the Plaintiff's counsel. 
That the grievance was the loss of service in con- 
sequence of the seduction, which appeared had 
been the case here. That it was proved she was 
in fact the only servant her fit tiler had, acting in 
fevery respect as a menial servant, by doing all the 
domestic offices of the house, such as are usually 
performed by a servant; that the place where she 
actually slept made no difference, nor the rendering 
of similar services to her brother, if in fact she did 
all the indoor work, and performed the office of a 
menial servant within her lather’s house. He was 
deprived of those services by the act of*the De¬ 
fendant, who was therefore liable to the action. 

D Ktv 
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.March , 2C> 


Ta an action by 
an Executor, or 
A<lmini*ltntor, 
for a debt clue 
to the Intestate, 
a Creditor of 
the Intestate is 
a food witness 
to I'tovc it. 


Mr. Justice Heati-i, who tried the cause, was of 
opinion, That the nature of her service was such 
as to entitle th§ Plaintiff to support the action, and 
so directed the jury; giving the Defendant leave 
to move to set the verdict aside. 

Verdict for the Plaintiff. 

It was not afterwards, moved. 

Garrow and * Espinasse for the Plaintiff. 

JjC.sf 9 Serjt. and Lawes for the Defendant. 


HORSHAM LENT ASSJZES, 1800. 


Coram LORD CHIEF BARON MACDONALD. 


Pauli, Administrator of Suitor, 
v. Bhowx. 

Trover, for a quantity of household furniture 
claimed by the Plaintiff, as having belonged to the 
intestate. 

To prove properly in part of the articles claimed, 
a witness was called. He was asked on his voire 
(lire, if he was not a creditor of the intestate? and 
it being answered that he was, Carrow objected to 
his competency, on the ground that he was coming 
to increase the estate of the intestate, which was 

the 
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the fund out of which his debt was to be paid. He 
instanced the case of a commission of Bankruptcy, 
in which in an action by the Assignees of a Bankrupt, 
a Creditor cannot be admitted as a witness, to prove 
property belonging to the bankrupt estate. 

It was answered by Shepherd, Scrjt. Thai: there 
was no difference in this cn.se, and that, wherein the 
Intestate himself was plaintiff, in which latter case 
it was very clear, there could be no objection, to a 
man to whom he owed money, and who so was his 

j 


'creditor being called as a w’tjiers. The right of the 
representative was the same: That the case of bank¬ 
ruptcy aider cd, for there there was a presumed insol¬ 
vency, so that the witness bettered his situation, 
and the effect of his evidence was to increase the 
fund from whence the payment of hi:; debt was tat 
be made; That a Creditor, under a Bankruptcy, 
was entitled to a 'ertrin share of the sum recovered, 
which, under an administration, he might not have, 
as his share of the m on* recovered might depend 


on there being no other dbbts of a higher nature, or 
the preference of the nJinii.b'rrtor ; besides, too, he 
might be deemed a party, as. the Bankrupt's pro¬ 
perty was by the choice of all the creditors confer¬ 
red on the Assignees, and they brought action only 
With the consent of all the other creditors, so that 
they thereby became as parties. s 

Macdonald, Chief Baron, ruled. That the 
witness was admissible. It was not distinguishable 
in principle, from the case put of an action of the 
party himself. The administrator represented the 
Testatrix herself, and it never was heard of, that a 

D 2 person 
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person being a creditor to a party, made him objec¬ 
tionable as a witness, and yet the ciFect of his testi¬ 
mony was to increase his debtors ability to pay j such 
interest was too remote. 

In the case of bankruptcy, all the property of 
the bankrupt belonged to the creditors, though 
nominally by operation c*:f law vested in the assig¬ 
nees. A creditor therefore came to give evidence 
for himself.—The witness was admitted. 

Verdict for the Plaintiff. 

Shepherd and Marry at for the Plaintiff. 

Carrow for the Defendant. 


TVIAIDSTONE LENT ASSIZES, 180(>. 


Coram iJEA'JII, JUSTICE. 


H'ar. 2S, 180B. 


Stilt, v. "Walls and IIakius. 


Where a person 
i-s convicted, 
under Stat. 

CJeo. a. c. flo, 
and a Wairant 
issued to levy 
the penalty on 
liis roods, the 
Magistrate may 
order him ver¬ 
bally to be kept 
in custody, 
until a return is 
tnade on the 
Warrant. 


This was an action of Assault and false Imprison¬ 
ment against the two Defendants. 

The Defendant JVails was the I Ieadborough of 
the parish of Cowdtn in Kent. The Defendant, 
Harris , was game-keeper to the lord of the manor. 

The Plaintiff proved. That he had been taken 
into custody, and after having been brought before 
a Magistrate, on a charge of having used engines 
for the destruction of the game oil a Sunday, 
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h » 1 had been kept in custody of both the Defend¬ 
ants until the next dav. 

j 

The defence was, That the Plaintiff having been 
informed against, by an information, laid before a 
Mr. Allnut, a Justice of peace for the county of 
Kent, had been summoned to appear before him 
upon that charge: That tire information was pro¬ 
ceeded on, and the Plaintiff convicted in the penalty 
of JO/., for having used engines for the destruction 
of the game on a Sunday : " hat being unable to 
pay the penalty when convicted, the Justice had 
issued his warrant to levy the Penalty, and in the 
mean time verbally ordered the Defendants to keep 
him in custody until the return of the warrant to 

j 

levy: and the imprisonment complained of, wa$ 
the detention during that time, which was from 
about three o’clock on the Monday, until eleven 
the next day ( Tuesday), when nothing being found 
on which to levy under the warrant, he was dis¬ 
charged on payment of 51. part of the penalty. 

To support this defence, the Defendant’s Counsel 
relied upon the Statute 13 Geo. 3. ch. SO, § 4; by 
which it is enacted, “ 'That the penalties for th% 
first and second offence against the statute, (which 
is the same act in question, upon which the con¬ 
viction had been made); and also for a third 
offence, upon a conviction at the sessions, together 
with the costs to be ascertained by the justices, 
before whom the offender shall be convicted, shall 
be forthwith paid by the person convicted; one 
moiety to the informer, and the other moiety to the 
poor of the parish; and in case such person shall 

D 3 refuse 
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refuse or neglect to pay the same, or to give secu¬ 
rity for the payment thereof, such justice shall by a 
■warrant, cause the same to be levied by distress and 
sale, together with all costs attending such distress, 
returning the overplus if any to the owner. And 
it shall be lawful for such justice, to order such 
offender to be detained in safe custody, until return 
may be conveniently made to such warrant of dis¬ 
tress, unless the party convicted give security to 
the satisfaction Y)f' tile Justice or Justices, for his 
appearance on such day as shall be appointed for 
the return of the was rant, not exceeding seven days 
from the time of taking such security.” r l he siatutc 
then gives the Justices a power to commit for three 
months, in case of nonpayment or failure of any 
of, the penalties. 

The Plaintiffs counsel contended. That though 
the statute, if pursued, would have afforded a justi¬ 
fication to the Defendants; that the method in which 
the Magistrate and the Defendants had here con¬ 
ducted themselves, was contrary to law ; That the 
Magistrate had given, nr.d the Defendants acted, 
sunder a verbal order only, a mode of proceeding 
perfectly illegal ; That the law recognized no 
committal, nor any restraint of the person, (except 
in a few excepted cases: such as an arrest for a 
breach of the peace or felony,) without an authority 
or warrant in writing. That no action could be 
brought against a constable, without a demand in 
writing of his warrant; the gaolers were bound to 
deliver a copy of all committals when required; but 
that would be vain, if by a verbal order of the. 

Magistrate 
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Magistrate a man was to be deprived of his liberty, 
and the cause of his detention unascertained. 

The Defendant’s Counsel in reply, relied on the 
words of the act, “ That it should be lawful for 
the justice to order such offender to be detained,” 
which they contended meant a verbal as well as a 
written order. 

Heath, Justice, was of opinion. That every 
older of committal under the statute must be ill 
writing, and an order by parol wa*s insufficient, and 
directed a verdict for the Plaintiff'. 

Cfirt‘070 and ’ Espitiassc for the Plaintiff’. 

.Hailey Serjt. and Tadcly for Defendant. 

In the next Term it was moved to set this verdict 
aside and a rule granted, which was afterwards 
made absolute ; the Court being of opinion that a 
Verbal order was sufficient under the statute. 

Vide Still v. Walls, S. C. 7 East, 533, 


D 4 
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KINGSTON KENT ASSIZES, 1806. 


Coram HEATH, JUSTICE. 


Mar. 26, IfiOS. 


Toms v. Powell. 


If a Defendant, ASSUMPSIT for golds Sold. 

l)einn sued, ° 

jiays the Plain- Plea of JNOH-ASSUWVS/t. 

till , alter the 

•writ is sued out, The Plaintiff sued out a writ on the 22d of June* 

lh e money 

w. out d,s. jS0o, an alias on the 2,5th, and a pluries on the 

changing the ii-ii 

cost. , the At- 6th or July ; but not bong able to serve the De. 

jiro. e- 'i n ,he fendarvt he was forced to sue out another plurics, 

6Undt«tg. tWUh * the last of which he served on the 26th of August; 

but the Defendant had paid the debt to the Plaintiff 
subsequent to the suing out of the first writ, but 
before the service of the alias. 

Shepherd, in opening the case, stated it as the 
clear law, that if, after action brought, the Defend¬ 
ant pays the money to the Plaintiff, without know¬ 
ledge of the attorney, and without discharging the 
costs, the Plaintiff had a right to proceed. 

Mr. Justice Heath assented, saying, that as 
costs were then incurred, the Plaintiff had a l ight to 
proceed for the costs. 

Shepherd and Lawcs for the Plaintiff. 

Bowen for the Defendant. 

CASES 
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ARGUED AND RULED 

A T NISI P R I U S, 

IN 

EASTER TERM, 16 GEO. III. 


LAST SITTING IN TERM 

A T W E S T M I N S T E R. 


Park i.r v. (Jordon. 


Assumpsit by the Plaintiff as Indorsee to recover 

j 

from the Defendant, as Drawer, the amount of a 
Bill of exchange. 

The Bill had been regularly accepted, and the 
Acceptor, when he accepted it, had made it payable at 
his Banker’s. The Bill had been sent to the Banker’s 
on the day it became due; but payment had not 
been demanded at the Banker’s until after banking 

hours. 


If a Rtil js ac¬ 
cepted, the Per¬ 
son taking the 
Bill does it uri- 
derall the terms 
of acceptance ; 
and therefore if 
made payable 
at a banket's, it 
must be de¬ 
manded within 
banking-horns. 




CASES AT NISI PRIUS, 

hours, (five o’clock), and of course was not paid. 
Notice of the non-payment was given by letter to 
the Defendant, the drawer; and upon these facts 
the Plaintiff grounded his right, to recover. 

Lord Eli.enko rougi-i raid, he thought this in¬ 
sufficient to entitle the Plaintiff to recover against 
the Defendant, the drawer. The holder of a bill 
had, by law, a right to resort to the drawer only on 
the default of the acceptor; and when he look an 
accepted bill betook it on the terms of the accept¬ 
ance. He was therefore bound to shew an attempt 
to procure the money from the acceptor, and that 
gave him a right to resort to the drawer. What 
has been done here ? the bill was made payable at 
a banker's. Every bill must be demanded at a pro¬ 
per time and season, or the non-payment cannot 
be called a default. It is weilp known at what 
hours bankers pay. It would break into the whole 
course of business, and be a trap for the drawer of 
a bill, to call this a default by the acceptor. 

?\!urry((t, for the Defendant, contended, that 
the demand, which was made soon after five o’clock, 
was a sufficient demand to entitle the holder to call 
on the Defendant, the drawer: that the Court 
would not take notice of bankers’ hours j and cited 
J.cftly v. Mills , 4 Term Rep. ] 73 ; and that, in 
a common case, this demand w r ould be sufficient: 
for nq, man had a right to say, he would pay only 
until a particular hour j if so, there was a default 
of payment by the acceptor, which gave the holder a 
right to resort to the drawer. 

Lord Ejulenuorough said, that when a party 

took 
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took a bill with an acceptance at a banker’s, the 
mode of payment was incorporated with the accept¬ 
ance itself. He was bound, therefore, to demand 
payment according to the terms of acceptance, 
which he had not done here, and therefore could 
not recover. 

Plaintiff nonsuited. 

Marry at for the Plaintiff. 

Gar vow for the Defendant. 

A new trial was moved for in tin's care ; but the. 
Court concurred in opinion with the Lord Chief* 
j[uslice. 

Vide 7 East, 38.5. S. C, 
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l»ur»AXQur.T v. Anderson. 


Assumpsit by the Plaintiff as Indorsee of a Bill of \ n * n * ctl0n kr 

J the Indorsee of 

exchange, drawn by fl ilson in his own favor on the a , H|U ot , Ev ~ 

o 3 J * change, where 

Defendant, who accepted it, and indorsed over by scvc,aI I,i,lorsc - 

J 1 J merits have 

IVilson. i )hicc » 

which are laid 

The declaration stated several indorsements on ■» the Declara¬ 
tion, though 

the Bill. necessary to be 

proved in gene¬ 
ral ; yet if Defendant applies for tunc to the holder, and oflers terms, it is an admission of 
tile holder's title, and a waver of proof of alt the indorsement*, except the first. 

The 
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The evidence for the Plaintiff wry only proof of 
the hand-writing of the first indorser *, and dial the 
Defendant, when the bill became due, cam'. 1 k> the 
Plaintiffs, who we) e Bankers, and then hold r of 
the bill, and offered another bill in the place oi i , 
he being then unable to take it up. 

It was contended for*the Defendant, That it was 
necessary for the Plaintiff to prove all the indorse¬ 
ments on the bill stated in the declaration, for that 
by the averments so made, he hud bound himself 
to prove them ; though if he had not done so, and 
declared only , on the first indorsement, he might 
have recovered on that only. 

It was answered, by the Plaintiff’s counsel. 
That it was sufficient for the Plaintiff to prove 
the hand writing of the first indorser under the cir¬ 
cumstances above stated, that offering terms to 

the Plaintiff, and thereby admitting the bill to be 
his j and that there was no necessity for proving 
the hand-writing of all the indorsers, though so 
laid in the declaration, as by such admission and 
offer he admitted the Plaintiff's title to the bill, and 
thereby waived the necessity of such proof as w ould 
be otherwise necessary. 

Lord Eli.enborough said,That the acceptor, by 
his acceptance, admitted the hand-writing of his cor¬ 
respondent, the drawer j but if payable to the Drawer's 
own order, his hand-writing, as such indorser, must 
in every case be proved, as that put the bill into 
circulation; and though he accepted the bill with 
many names on it, if they were laid in the declara¬ 
tion, they should be proved : but he was of opinion. 

that 
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that the offer here made by the acceptor to pay the 
bill to the Plaintiffs who then held the bill with all 
the names on it, was a sufficient admission of the 
Plaintiff’s title, which was derived through the 
several indorsements, and of Defendant’s liability, 
so as to supersede the necessity of proof jof each 
person’s hand-writing. 

Verdict for Plaiuuif. 

Pork and Busauquet for the Plaintiff. 

Sir V. Gibbs fur the Defendant. 


Sid TINGS AFTER TERM 

AT Yv KSTM INST is R. 


C i l A T IT V. D 1 > K E O F Yt) li K , 


AL<j •>£. 


-A.asuMP.siT for goods sold and delivered with the 'Hu. mc.-e ao 

o.‘ sifii;!i K a b.i- 

usual counts. iao-c, n ■. >chh 

. , , , ,sot.l, t-t :i!i ac- 

1 he action was brought to recover the price or count bt.-fw-.-n 

. ... , -.'Vi- 1 two paitit's/tof i 

wine sold by Plat atm to the Defendant. mime me 

I he Plaintiff s counsel oiicred to give in evidence, , lv<:)I fllc t, a . 
That in the year I 800 an account had been settled 
between the parties, and a balance struck in favor "ii^ 11 " 
of the Plaintiff. On that settlement of the balance wa * to ho Kild * 
his counsel contended. That he was entitled to 
interest on the account so settled from the year 
1800, and it was said to have been so decided in a 
case from fit'son's Reports. 


Lord 
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Lord Ei.l,enborough ruled, That where the 
action was for goods sold and delivered ; the mere 
settling the balance did dot eniitle the party to 
interest from that time; nor was he so entitled 
unless a time was fixed lor the payment of the 
money, from which time only, interest could be 
claimed. , 

Verdict for the PlaintiiT, but without interest. 

,C. JVarrzn for Plainiiff. 

-for Defendant. 

Vide Gordon v. Zrvan, 12 /N.s', 419. 


IN THE COMMON PLEAS. 


SITTl In GS AF IT Iv TV. IIM 

A T G U J L 1) n A lb L. 


Tunc l, l&Gft. 


IIoi.lanj) v. Phillips. 


What is a legal 
tender. 


T. His was an action of ./issumpfit for goods sold 
and delivered with the usual money counts. 

Pica of No1 ssunips ;t as to all the money 
claimed, except as to 17 Z. and as to that a plea of 
Tender. 

The evidence of the tender was, That the Plain¬ 
tiff and Defendant being together, and high w ords 
having taken place on the subject of their mutual 

demands. 
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demands, the Defendant said to the Plaintiff, there 
is the balance of the account; at the same time 
throwing down some money and several Bank-notes 
on the table, but they were not then counted ; 
Holland, the Plaintiff, might have taken them up 
and counted them, but he refused to take them, 
and turned about and went away. After he was 
gone the Defendant desired the witness to count, 
the money on the table, which he'did, and the 
notes consisted of a lO/. note, a # 5/. note, a 1 /. 
note, and a guinea. 

Sir J. Mansfield, C.h. J. ruled the tender to 
be sufficient. 

Verdict for the Defendant. 


She [tim'd and Van glum, Scrjts. and *Espfn 
for the Plaintiff. 

Erst, Serjt. and Knapp for the Defendant. 


ass? 


is: 00 


JoII N SO N 


Ward, 


A ssti m ps it on a Policy of Assurance on the ship 
J'Jizubi 7//,from London toT'unningcnp n the Elbe. 

Pica of Non-Assumpsit. 

The Policy was produced, and appeared to be 
signed by one Dcicur, on account of ft nvd , the 
Defendant, as is the usual mode of signing Policies 
in Lloyd's Coffee-house. 

The Plaintiff failed in proving by the witness, 

who 


An :>fTO.'\it ■ 
an A .‘s n! i lit) - 
iint I e i ■ f.i n> 

p' " '■ a l.ii-t 
a;;:ni ■ : Li-, prin¬ 
cipal, untie Ilf* 
tan himself he 
called; tint 
v. tir.ic (tie piin- 
cip..! l..is Used 
ail alhdul it ok 
the Assent in an 
application n> 
tin* Court, in 
which a parti¬ 
cular fact is 
stated, the affi¬ 
davit of the 
Agent may lie 
used as evidence 
of that Uct, 
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tiho proved the subscription to the Policy, that 

Dewar was the agent of, or authorized by the 

Defendant to subscribe Policies in his name. 

Tile Defendant had, however, moved to put oiT 

the trial of this cause on an affidavit made hv 

» 

Dewar \ and in that affidavit he swore. That he 
had subscribed the policy in question for, and on 
account of fl'ard, the Defendant. 

It was objected by the Defendant’:. Counsel, That 
this could not be, received as evidence against H ard . 
as it was making the declaration of the agent to a 
particular fact, evidence against the principal, which 
was not legal evidence, as he might be called 
himself. 

Chambre, Justice, said. He thought, unde* - the 
particular circumstances of the case, it was admissi¬ 
ble evidence; and that he should receive it; on the 


ground of its having been produced and offered to 
the court by the Defendant himself, t:i an applica¬ 
tion to it, as a fact to determine their judgment cn :» 
matter arising in the course of the cause, which 
application the Defendant.has made for his benefit:: 
a mere affidavit of the agent, would net be evidence 
if not so used ; but when produced by the Defend¬ 
ant himself, and used by him for the purpose of 
moving to put off the trial, he must be presumed to 
know and adopt its contents. 

It was accordingly admitted. 

a Copy from the To prove the property on board, consisting of 

ofthcSt'aichtTrs three casks of indigo, the Plaintiff called a witness, 
Car^o! kept 10 vv h° wits a clerk in the Custom-house, which con- 
dence’. '* Ev ‘ tained an account of the ship’s cargo. It was ex¬ 
plained 
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plained by the officer to be a Paper, which is made 
under the direction of the Statute, ] 2 Car. 2. and 
is a copy of the official paper, which contains aa 
account of the cargo, which ha& been examined by 
the Searcher : tiie official papers go with the ship, 
and the paper produced is kept at the Custom¬ 
house. 

It was objected by the Defendant’s counsel, Thai: 
this was not evidence; upon this ground. That 
cither tjhe Captain should be called to prove the 
goods actually on board, or the. Searcher who 
actually searched the ship, and found and reported 
such goods on board, and upon whose report the 
Paper in question was made out. It was not there¬ 
fore the best evidence: besides winch the witness 
had not copied the paper himself. 

Cham Ear, Justice, ruled it to be admissible as a 
paper made by authority of an Act of Parliament 
by an officer of the Customs appoinled for the pun 
pose, and lodged there as an official document of 
the ship’s cargo. 

Shepherd and- for the Plaintih, 

Be.sL Serjt. for Defendant. 


END OF FASTER TEltltf. 


Von. VI. 


E 


CASES 



OASES 


"Whenever a Ge- 

rncrui Issue is 
pleaded, though 
with a Tender 
in the Plea, or 
with different 
1*1 cas. Defend¬ 
ant havinggiven 
notice of Set-off; 
may give evi¬ 
dence accord¬ 
ingly. 


ARGUED AND RULED 

AT NISI PRIUS, 


IN' 

TRINITY TERM, 46 GEO. TIT. 


SECOND SITTINGS IN TERM 

AT GUILDHALL. 


Coulson v. Jones. 

Assumpsit for goods sold and delivered. 

Plea of Non-Assumpsit as to all the money 
claimed by the Declaration, except as to 61. 19 $. 
and as to that a Tender. The Plaintiff also had 
given notice of Set-off, 

The Tender was admitted, and the Plaintiff went 
further damages. 


The 
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The Plaintiff proved his demand, which exceeded 
the sum tendered, so that a balance appeared to be 
due to him. T his the Defendant proposed to cover 
by his Set-off; and for that purpose was proceeding 
to prove the articles composing it, when it was 
objected by the Plaintiff’s Counsel, That such 
evidence was inadmissible ; That the Defendant 
could only give notice of Set-off, when there was 
the single Plea on the record of the General Issue j 
and that here being a special Plea of* Tender, evi¬ 
dence of Set-off was inadmissible, for that if he had 
intended to avail himself of it, he should have 
pleaded it as a distinct Plea, which was the usual 
course of practice. 

It was answered. That there was no double Plea on 
the Record. It was Non-assumpsit except as to part, 
and a Tender as to that part, which was a single Plea, 
only: but that under every circumstance of a 
General Issue pleaded, whether as a single Plea or 
otherwise, the Defendant could give notice, and go 
into evidence of Set-off. 

Lord Kjli.fnborouij referred to the words of 
the Statute, 2 Geo. 2. ch. 12. which are—That. 
r,< where there ai*e mutual debts between the Plain- 
tr tiff and Defendant, or if either party sue or are 
s ‘ sued as Executors or Administrators, and where 
“ there are mutual debts between the Testator or 
r< Intestate and the other Party, that one debt may 
cc be set-off against the oilier, and such matter given 
<f in evidence under such general issue, or pleaded 
fC in bar ; but if intended to be given in evidence 
44 under the general issue, notice must be given of 

E 2 “ the 
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ee the particular sum intended to be Set-off, and on 
* e what account it had become due 

Having so referred to the Statute, he said he wa3 
of opinion, that the evidence was admissible; and 
that in every case of a General Issue pleaded, and 
notice given of it, a Set-off could be given in evi¬ 
dence. There were' no restrictive words in the 
Statute, confining it to a single Plea of the General 
Issue: That though the common mode of pleading 
was to plead a Set-off when there was another special 
plea on the Record; it rather appeared that it was* 
done as a matter of convenience to save the trouble 
of delivering and proving a notice of Set-off, which 
a pica saved; and where a Rule to plead several 
matters was necessary, convenience it pointed out an 
a matter desirable to add the Plea of Set-off, in place 
of giving notice of Set-ofF, as both might be included 
in the same Rule: there therefore appeared to him 
no legal objection whatever to the admission, and 
that the Statute appeared to him to warrant it, and 
he admitted it accordingly. 

Verdict for the Defendant. 

Park and Gaselre for the Plaintiff. 

Garrcnv for the Defendant. 


SITTINGS 
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SITTINGS AFTER TERM 

AT WESTMINSTER. 


Howard v. Woisley. 


July 1, 1906. 


Trespass for breaking and entering the Plaintiff’s a notice given 

° . ° on the U6th 

house, and destroying the windows, &c. st|.umi.cr, to 

/- “ quit at the end 

Plea, first of the C» eneral Issue and thereon ; se- ot six calendar 

_ . Months, is 

condly, Liberum lenementuin in one 11. Kelly, go-.j !0 .u-tcr- 

, * > •/, » , • mine a holding. 

Esq. and justification as his servant. commencinguu 

Replication to the second plea. That one Cubitl March. 1 ° f 
held the house as tenant to Kelly , from year to 
year, and that being so possessed of an unexpired 
term in it, he had underlet to the Plaintiff’, by virtue 
of which he entered and was possessed. 

Rejoinder, That Kelly had gwen due notice to 
Cubilt to quit on the 25th of March, I806j by 
notice bearing date the 26th of September, 1 805 ; 
in heec verba , “ Take notice that you deliver up 
possession of the Premises you hold from me, on 
or about the end of six calendar months, from the 
29th of September next ensuing the date hereof 
whereby Cubin's term was determined and justified 
as to the several trespasses, so entering as servant to 
Kelly. 

Surrejoinder, That the said II. Kelly did not 
give due notice to quit in manner and form, he. 

E 3 The 
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The facts of the case were. That Kelly was the 
Landlord of the premises, and had demised them to 
Cuhiff, whose term, commenced at Lady day; 
That on the 29th of September preceding, ff'ems- 
leu, the Defendant, who was the agent of KeW/ i 
had given the notice to quit as stated in the plead¬ 
ings. That the Plaintiff who was Tenant to Cubilt 
refused to quit, whereupon the Defendant had 
entered with workmen to repair the house, which 
was the trespacs complained of, 

'I he Plaintiff’s counsel denied the legality of this 
notice to quit, and that of course his possession 
was rightful when the Defendant entered. He 
was in by title as Tenant to Cubilt , and the action 
maintainable. That the notice should correspond 
with tiie holding, which was stated to be from the 
25 1 h of March, fo quit on which day, the notice 
should be given, but which was not so here, it 
being given to quit at the end of six calendar 
months, and given on the 29th of September, so that 
the f ime to quit would be the 29th of March, which 
therefore did not correspond with the holding. 

Lord fLL.iNBOROun ruled the notice to be suffi¬ 
cient ; saying. That tin 25diof March was the usual 
half-y war, by computation, from the 29th of Septem¬ 
ber, though not exactly corresponding in duration of 
tir e; the word Calendar was surplusage, for if 
he had omitted the word Calendar, or said half-year, 
itw. uld be good. 

Verdict for Defendant. 

G arrow and I .awes for the Plaintiff. 

Sir K Gibbs and ’Espinasse for the Defendant. 

Hoskins 
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Hoskins, Assignee of Deighton a j„.y 19, isoq. 
Bankrupt, v. Duperoy. 


Assumpsit for money had and received, brought 
Ly the Plaintiff as Assignee of Deighton. 

The action was brought to recover back a sum 
of 2,100/. paid by the Bankrupt to the Defendant, 
after an act of bankruptcy committed. 

The act of bankruptcy was clearly proved to 
have taken place in the latter end of April, or 
beginning of May, 1805. The Defendant resisted 
the validity of the commission, and the only doubt in 
the case was as to the Petitioning Creditor's Debt. 


A debt of too?, 
for goods sold 
on Credit 
■will not support 
a Commission 
of Bankrupt 
until the credit 
expires, if a 
Hill is given for 
them; but if 
sold on the 
terms of giving 
a Hill at two 
Months, and no 
Bill is in fact 
given, a Com¬ 
mission on such 
a debt cannot 
be supported. 


The parties all lived at .. Manchester , and the 
debt accrued for goods sold and delivered by one 
Hamer, to the Bankrupt, at Manchester , in the 
usual course of Trade. 

On the part of the Defendant it was relied. 
That no commission could be supported, but upon 
a debt actually due, or by reason of the petition¬ 
ing creditor holding some written security, under 
the Statute 7 Geo. 1. ch. 31 ; and 5 Geo. 2. c. SO. 
The debt here was for goods sold and delivered ; 
that the goods had been sold on a credit, which 
was not expired at the time of the act of bank¬ 
ruptcy committed. That, therefore, under the 
authority of the case of Pat slozv v. JDearlove, 
4 East. Rep. 438, the commission could not be 
sustained. 

No proof was offered as to the actual contract 

E 4 itself 
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itself for the sale of the goods, but the Defendant 
reliedonthesale, being in the usual course of dealing* 
which was on credit, and which was urged to be in¬ 
sufficient as a debt not due at the time of the act of 
Bankruptcy. 

Lord Ellen bo rough said. That that was not 
sufficient per se. but he.would admit evidence as to, 
the usual course of dealing at Manchester , and the 
credit that was usually given on the sale of goods 
in that place. 

Witnesses were then called, who proved, That 
goods at Manchester were sold at different credits, 
but in every case the shortest credit was two 
Months, that it was usual sometimes t.c> sell at two 
Months, and a Bill at the end of two Months; but 
it was admitted, that in some cases goods were sold 
at a present Bill for two Months. 

It was then contended. That on a sale for a pre¬ 
sent Bill at two Months, a Commission could be 
supported under Stat. 5 Geo. 2; and that it might 
be presumed, that that was the case here. 

The Defendant’s Counsel answered. That if the 
transaction had been so, it was capable of proof, 
and for that purpose evidence should be given of 
the existence of such a Bill, which could easily be 
done if it had taken place by a production of the 
Bill itself; but if no Bill was produced, it was 
decisive that the goods sold, had been sold in the 
usual way, and on the usual credit. 

Lord Ellenborough left it to the Jury, as to 
the course of dealing, and the terms on which the 
goods were sold $ That a debt for goods sold on 
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an unexpired credit, would not support the Com¬ 
mission ; but if the course of Trade was to sell by 
a Bill at two Months, if they thought that such had 
been the course of dealing here, and believed that a 
Bill had been given, they should find for the Plain¬ 
tiff, as a Bill would support the Commisjsion, 

The Jury found for the Plaintiff. 

Garroiv, Park and IVood for the Plaintiff. 

Sir V. Gibbs* Tupping and Jl larnjat for the 
Defendant. 

A new trial was afterwards had in this case, 
when it appeared that the goods had been sold 
for a Bill at two Months ; but that no Bill had been 
given. It was decided. That that would not sup¬ 
port a Commi:,«ion. Vide 9 East, 498. 


Potts v. Reei>. 


July !9, 1806, 


Assumpsit on a Bill of Exchange for 3087. 6s. 8d. 
drawn by Gamon on the Defendant in his own 
favour, and indorsed by him to Pugh , and by 
Pugh to the Plaintiff. 

Gamon the drawer had been in partnership with 
Pugh and one Reynolds . 

The partnership had been dissolved, and the 

effects 


An indorsement 
of a Bill of Ex¬ 
change, in these 
words; “ l'ay 
the contents of 
the Bill to AB, 
being part of the 
consideration 
in a certain 
deed of Assign¬ 
ment, executed, 
by the said AB, 
to the Indorser 
and others, is 
not a limited 
Indorsement. 
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effects assigned to Gamon and a Mr. Reed as Trus¬ 
tee with him, and Gnvion took the whole of the 
concern on himself; and part of the agreement on 
the dissolution was, that Gamon was to pay to 
j Pugh 1,000/. by three instalments, which instal¬ 
ments were secured by Bills at different dates, and 
on one of them this action was brought. 

The defence intended to be set up was. That 
this was to be a payment to Pugh only, who was 
himself to receive the money, and had promised 
Gamon that he would not negotiate the Bill: That 
it was agreed so to limit the payment, and that 
for that purpose the Bill should be specially in¬ 
dorsed. It was produced, and was indorsed in these 
words:—« 

e< Pay the contents of the witjiin Bill to Mr. 
Evan Pugh , being part of the consideration money 
in an Indenture of Assignment, beaiing date the 
28th Day of December, 1804, executed by the 
said Evan Pugh , to Robert Reynolds Reed , and 
myself.** 

fC A. Gamon.” 


It was contended. That this was a restricted 
Indorsement, and that the present holder could 
not claim as Indorsee. That the nature of a spe¬ 
cial Indorsement, was to restrict the payment to a 
particular person, as in the case of Ancher v. Bank 
of England , JDougl. 615, where the Bill was to 
be credited to the account of Daht y and was. held 

not 
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not to be further negotiable. In this case, Pugh’s 
name was specially mentioned, and the Fund from 
which the payment was made. That fund must 
be taken to have been credited by the Assign¬ 
ment mentioned in the Indorsement, That Bills 
payable out of a particular fund were not negoti¬ 
able. 

It was answered. That the Fund mentioned had 
nothing to do with the payment of the Bill, for 
which the Defendant was at aU events liable. It 
was mentioned only as the consideration for it, and 
as for the Indorsement, it was a special Indorse¬ 
ment only, as far as mentioning the name of the 
Indorsee, whose Indorsement it rendered it neces¬ 
sary to prove, and nothing more. 

Lord Ellenborouoil said he was of opinion. 
That this was not a restrictive Indorsement, and as to 
the other words they were surplusage, and could not 
affect the subsequent negotiability of the Bill. If 
the Bill was payable out of a particular Fund, it 
would affect the negotiability of the Bill j but what 
was here mentioned, was not the Fund out of 
which the Bill was to be paid, but the consideration 
for which the Bill was given, which the holder had 
nothing to do with. Mr. Cum on the Defendant, 
was here personally liable, though the liability 
might have been created by the Fund mentioned in 
the Indorsement, and as arising from the fund so de¬ 
signated by the Indorsement; and whenever a party 
waspersonally liable,a Bill was negotiable. Itwashow- 
ever necessary to prove Pugh’s Indorsement, as his 
name was mentioned in the Indorsement 3 but though 
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so made payable to him by name, there was nothing 
to restrain its future negotiability ; in the case cited, 
the Bill was to be credited to Dalit’s account, no 
such restriction or direction was here. 

Verdict for the Plaintiff. 

Parle and Donald&Owfor the Plaintiff. 

G arrow, Gibbs and *E spinas sc for the De¬ 
fendant, 


END Ol- TRINITY TERM. 
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ARGUED AND RULED 

AT NISI PR I US, 

ON Till’. 

HOME CIRCUIT. 


CHELMSFORD SUMMER ASSIZES, IPOS, 


Coram HEATH, JUSTICE. 


Cr. ae k k v* Cla n k e and Blow sr. 2) , isoa. 


This was an action of Trover. 

The action was professed to be brought against 
the Defendants, who were the Assignees under a 
Commission of Bankruptcy awarded against the 
Plaintiff, for the purpose of trying the validity of 
the Commission issued against the Plaintiff, which 


If a Person, 
nprainst whom a 
Commission of 
Bankrupt is - 
sues, acquiesces 
in it so iar as to 
take a part in 
the Sale of his 
own }' fleets, 
under the Coni= 
mission, he 
shall not af'cer* 
ward, be allow 
e«J to question it 
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was contested, could not be supported, on the ground 
that he was a Farmer, and not an object of the 
Bankrupt Laws. 

The Plaintiff called a Witness to prove the sale 
and conversion of the Goods which were his, and 
which had been taken under the Commission. 

On his cross-examination he said: That he was 
an Auctioneer j that he had been employed by 
Brown, one of the Defendants, to sell the stock ; 
but that he was so employed by the express recom¬ 
mendation of the Plaintiff himself, who had intro¬ 
duced him to Brown for the purpose of selling the 
effects; that he did so, and he had heard Cl nr l, the 
Plaintiff, say, that he was perfectly satisfied with the 
Commission which had issued against him. 

Per Heath, Justice. How is this a tort or 
a wrongful conversion ? Why has he acquiesced 
in it ? 

It was answered by the Plaintiff’s Counsel, That 
it was an acquiescence in what he could not help. 
He was then declared a Bankrupt and bound to 
submit. 

Per Heath. He might submit to the commis¬ 
sion, but he need not take any part in any thing 
done under it, nor shew his acquiescence under it. 
The action cannot be sustained, the Plaintiff must 
be called. 

Plaintiff nonsuited. 

Garrow and Brower for the Plaintiff. 

Best, Serjt. and Marrycit for the Defendant. 
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v 

It was said by Best, Serjt, that the same pdnt 
had been so ruled by Mansfield, C. J. in a case 
similarly circumstanced—Quere, if not that of Like 
v. Hore and Rogers — Ante. 


IN THE COMMON PLEAS. 


SIT riNGS AFTER TERM AT WESTMINSTER. 


J EK Y I,L V. Sir .Toil N A1 OO It E . 

JThis was an action fora label. The Libel com¬ 
plained of was, The including in the sentence of a 
Court Martial, whereof the Defendant was President, 
certain statements respecting the Plaintiff's conduct, 
which were 1 false, scandalous and malicious represen¬ 
tations of, and concerning the Plaintiff, unconnected 
with the duty of the Court-Martial, and with intent 
to injure and defame him. 

The Plaintiff had been a Captain in the 43d 
Regiment of Foot, of which Colonel Stuart was the 
Colonel : Having preferred certain charges against 
the Colonel, he was tried by a General Court- 
Martial, of which Sir John Moore was President. 

The 


./«/y 3, ISO';, 


An action wtil 
notin' lorn l.ibel 
against a Mt-m- 
bet of a Coort- 
Martial, tor ob¬ 
serving on the 
conduct of tbr,^. 
Pi.'sccutor, as 
malicious and 
injurious to the 
service, and 
making that 
I>;ut of tlit: sen¬ 
tence acquitting 
the officer tried 
by such Court- 
Martial. 
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The Court having heard the charges, honourably 
acquitted Colonel Stuart of the whole ; end the con¬ 
cluding part of the sentence was to this effect: “ The 
Court cannot pass over, without notice, the ground¬ 
less and malicious charges preferred by Captain 
Jekyll again'st Lieutenant-Colonel Stuart , and of 
observing* that the conduct of Captain Jekyll, in 
endeavouring,to hurt and calumniate the character 
of his Commanding Officer, is highly injurious to the 
service/* 

Upon the Case being opened, the Lord Chief- 
justice, having expressed some surprize at the 
novelty of the charge, asked the Plaintiff’s Coun¬ 
sel upon what grounds of Law it rested ; and where 
was the publication necessary to constitute a Libel r 

It was answered. That the warrant of his Majesty 
for holding the Court-Martial, states the Charges 
upon which the Party accused is to be tried, and 
the Court are ordered to enquire into and decide 
upon the charges : That that was the limit of their 
jurisdiction prescribed by the warrant : they had 
'authority, therefore, in the present instance only, to 
acquit or convict. Colonel Stuart of the charges 
preferred against him by Captain Jekyll ; but they 
had not so confined then selves, but had gone 
beyond then power or duty in imputing improper 
motives to Captain Jekyll's proceedings, calum¬ 
niating his character as if he had been actuated by 
motives derogatory to the good of the service, and in 
consequence of whicn, he was forced to quit the ser¬ 
vice j That as to the publication, that the sentence is 

laid 
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laid before hi Majesty, and sent in general orders to 
every Regiment in the Kingdom. 

Per Sir James Mansfield, C. J. Was such an 
action us this ever heard of? Does this Court sit as a 
Court of Appeal from the judgement of the King* 
and of a Court-Martial ? Shall Courts’-Martial, sit¬ 
ting for the benefit of the service, be restricted from 
giving their opinion as to the conduct of officers 
coming before them ? They cannot step out of their 
way to slander another officer, but are they to be 
restrained from pronouncing a censure on an officer 
connected with the very case referred to them ? If 
this was to be allowed. Sir Charles Morgan, the 
Judge Advocate, might have an action against him 
for a Libel, in laying the sentence of a Court-Mar¬ 
tial before the King. The action is not maintainable, 
the Plaintiff must be called. 

Best and Bailey , Serjts. and Dampicr for the 
Plaintiff. 

Shepherd, Serjt. Mdam, and Lens , Serjt. for the 
Defendant. 


Vol. VI. 
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Same Day. Partington v. Butcher. 


Td^t^n^r.V 0 Asfumpsit by the Plaintiff, as Trustee of Eliza* 
beth 1utrhtr, deceased, to recover from the De- 
niIts' Uu <l tiuLuT 1 fondant the amount of two promissory notes, one 
d^chlu" d b^a f° r the other for 4J07. bearing date in the 

r em b u'i which Y ear 1791 ; the notes were payable to Plaintiff, 
reurred ant j expressed to be payable to him as such Trustee 
amoum to a f or h er j xi these words :—“ 1 promise to pay to 

Jr/;'ll discharge, * 117 

heshhn be 'lliomas Partington. Esq. (as Trustee for my mn- 

bound by the ‘ J 

admission, and ther, Mrs. Elixabith Butcher ,) three months after 

the care be 

thereby taken demand TOO/.” &c. 

tute. The Defendant pleaded two Pleas, Non-Azsmivp- 

sit , and the Statute of Limitations. 

Replication to the last Plea—That Defendant did 
undertake within six years, and issue thereon. 

The Defendant was the son of Elizabeth 
Butcher, for whom the Plaintiff was Trustee : She 
was dead, and had had a considerable fortune, with 
a power of appointment among her children. 

The Defence intended to be relied upon, as to 
1,000/. under the General Issue, was a certain paper 
produced in evidence, signed by Mrs. Elizabeth 
Butcher, in these words ; — 


<c Memorandum, August 4, 1792, 

,r Be it remembered, that I do hereby forgive 
te and relinquish to my son, Thomas Butcher , Jun. 
“ all interest due, and to grow due, to me or my 

Trustee, 
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* e Trustee, upon my said son’s two several notes of 

hand for 700/. and 450/. dated the 1 st of January, 
“ 1791, and the 1st of July, 1791 j it never being 
<c my intention to take any interest of my said son 
“ for the afore-mentioned sums, making together 
“ 1,1 <50/.; and 1,000/. thereof, when called in, to 
f{ be raised under my settlement. 

“ Elizabeth Butcher.** 

The Attorney, for the Plaintiff, \vas called. He 
had been Attorney for Mrs. Butcher in her life¬ 
time, and by her directions had frequently applied 
to the Defendant for payment of the notes. lie 
stated, that at the several interviews which he had 
with the Defendant, he always admitted the receipt 
of the money, and that it was unpaid ; but said, he 
should not pay it, as his mother excused him from, 
paying the 1,000/. by the memorandum, and as to the 
remaining 150/. that she was indebted to him in more 
than that sum for business done for her bv him. 

j 

The Statute of Limitations had long before at¬ 
tached in the notes ; but the Plaintiff’s Counsel 
relied upon these admissions of the Defendant’s as 
taking the case out of the Statute. 

Shepherd, Serjt. for the Defendant, contended that 
they did not : That the rule of law was. That where 
an admission was relied upon, as taking the case out 
of the Statute, the whole must be taken together; 
and the admission must unequivocally allow the ex¬ 
istence of the demand : In the case of Owen v. 
IVoalley. Bull. JN. P. 3 48, where the acknow¬ 
ledgment was, “ I had the money, but the Testa - 

F 2 trix 
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trix gave it to me ;* J the latter words were held to 
qualify the generality of the first admission, and not 
to amount to a new promise or confession of the 
Defendant, sufficient to fake it out of the Statute ; 
this was a parallel case. Mr. Butcher , the De¬ 
fendant, admitted that he had the money, but with 
the same breath discharged himself, and denied his 
liability ; he said, I had the money, but I am dis¬ 
charged by my mother's Memorandum; that was a 
denial, not an admission of the Debt. 

Pet Sir J. Mansfield, Chief Justice. The 
law is correctly stated. That an admission-to take a 
case out of the Statute must be all taken together. 
'The case cited is good law, but does not decide this 
case ; there the party absolutely denied the existence 
of any debt, relying on it as discharged by the gift 
of the Testatrix ; that is not the case here. The De¬ 
fendant does not insist on an absolute discharge, 
but sub " odo only, by reference to his mother’s 
Memorandum ; if that does not discharge him, he 
admits that the Debt has existence. Where a party 
claims a discharge, as arising under a written instru¬ 
ment, as he has done; though he has a right to 
have his whole admission taken together, the Court 
have the same right, and will see whether that in¬ 
strument so referred to, affords him a legal d's- 
charge or not: by reference to it, it will be found 
not to be so ; it is not a legal discharge, for the 
paragraph relied upon as to the calling-in the money, 
shews that it was her intention that it should be 
called in, Though she might afterwards apply it to 
another fund that is under her settlement. 


This 
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This, therefore, appears to me to be an admission 
sufficient to take the case out of the Statute, and 
that the Plaintiff is entitled to recover. 

But the Defendant shall have liberty to move to 
set the Verdict aside. 

Best* Baity , Serjts. aird 3 Espinasse for the 
Plaintiff. 

Shepherd, Baity, Serjts. and Wigtcy for the 
Defendant. 


rra of triNitv term. 
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ii a no!ire to 
•quit is directed 
to the Tenant 
by a wrong 
Christian name, 
and he keeps it, 
it is a wait cr of 
the inis-diire¬ 
turn, and the 
lessor may re¬ 
cover cm it, if 
there was no 
ether Tenant 
ef the name. 


ARGUED AND RULED 

AT NISI PR I US, 


IN 


MICHAELMAS TERM, 4-7 GEORGE III. 


SECOND SITTING DAY IN TERM. 


Doe v. Spieler. 

Ejectment to recover the possession of the Pre¬ 
mises which the Defendant held, as Tenant to the 
lessor of the Plaintiff; the Defendant’s Christian 
name was Thomas, 

The notice to quit was directed to George 
Spiller . 

Park , for the Defendant, objected, That the 
Plaintiff could not recover as the notice was wrong. 

Lord Eli&n bo rough asked if there was any 
Thomas Spiller , and if the Defendant had sent back 

the 
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the notice? It was answered in the negative. 
Whereupon Lord Eljlenbo rough said. Then not 
having done so when he might have repudiated 
the notice, he should now hold him to be bound 
by it. 

Verdict for the Plaintiff. 

Garrow and-for the Plaintiff. 

Park for the Defendant. 


1’UvLD V'. Mi l t’ HELL. 


i mis was an action on the case for taking an ease win not lie 

. , tor (akiug an 

excessive Distress. excessive cis- 

The case in evidence on the part of the Plaintiff mine oHiy e ° a '’ 
was. That he was Tenant to the Defendant of cer- tboi'si^tcatiy* 

. . rr .< , • , , cxocctlinir iu 

tam premises; that seven guineas only being m value the • 
arrear, the Distress was made by direction of the o1 the 


ce 


Defendant, and goods taken, which were valued by E ss [nali 
the Plaintiff's Witness at 30/., but which iu fact ^y^ved to Y w 
sold for lOZ. only. nSJiu' 

These lacts being proved. Sir V. Gibbs, for the De¬ 
fendant, contended. That the Plaintiff upon the evi¬ 
dence given, and the facts proved as above stated, 
should be nonsuited ; he contended, that to support 
the action, the taking must appear to fee malicious, or 
the Plaintiff could not be entitled to recover. That all 

F 4 the 
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the old cases to be met with in the books, in stating 
in what instances a Plaintiff was entitled to recover in 
this action on the ground of such excess was, where 
there was a great disproportion, as an Ox distrain¬ 
ed for a penny, which is the case put in the 
books : that here the goods had sold but for a few 
pounds beyond the sum.for which the distress was 
made, out. of which the expcnces were to be de¬ 
ducted ; That it was impossible to judge with suffi¬ 
cient accuracy, as to what things so taken would 
produce : ii taken as a distress under any circum¬ 
stances,, they sold to a certain disadvantage, and it 
would therefore be extremely hard to subject a 
party to an. action for taking goods, where so trilling 
an excess in value only-appeared. 

Lord Em.enborouoh. There is a distinction 
between the cases, where thoe is but one thing 
.which can be distrained, and where there are many, 
and so the Distress is divisible. If there is but one 
thing which can be taken, so that it must be taken, 
er the party must go without his Distress, ior taking 
it no action lies, though it much exceeds the sum 
for which the Distress is taken : But if there are 
several articles of some value, and there is much 
more taken than is sufficient to satisfy the rent and 
expences j this action is maintainable, and express 
malice is not necessary to the maintaining of the 
action, nor required to be proved j but it is not for 
every trifling excess that this action is maintainable, 
it must'be disproportionate to some extent, and if 
disproportionate to an excess, the action is clearly 
maintainable. 


To 
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To prove that in fact, the value of the goods did 
not exceed 121. and that after satisfying the Distress 
and expences there was but lGv. remaining, which 
the Defendant had offered to return to the Plaintiff, 
the Defendant’s Counsel called a Witness of the 
name of On;lor ; he was the Broker who made the 
Distress by the direction of the Defendant Mitchclly 
and by whom the goods had been sold. 

Garrow objected to his evidence unless he was 
released. 


Lord Ellenbououch said he was inadmissible. r n it- biolti-r w-tir 


The Witness had been employed by the Defendant 
to make the Distress ; he must be presumed to do it 
properly, and according to law and his duty, and if 


lliHilc tin- (ii-,- 
tress is rii'i an 
admissiblt VY;j 
ness lor the 
rWirlam tin 
less JiJwisui. 


there was any thing wrong in it, or if lie exceeded 


his authority, whereby he had subjected his principal 
to an action, he w'ould be answerable over io the 


Defendant who employed hint. It was not distin¬ 
guishable from the case of the driver of a carriage, 
by whose conduct an injury had been suffered. 
Verdict for the Plaintiff, 40/. Damages. 


Garrtrs and J\ lurry at for the Plaintiff. 

Gi 1:1's. Park and *pspinassc for the Defendant. 


D.VXlht. 
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thu. s, icoa. 


If a. person say's, 
I'll pay you 
money, if A B 
says it is due, 
and A 14 being 
applied to, says 
it is due, but is 
dead at the time 
of the action 
brought, what 
lie had said re¬ 
specting the 
debt, is evi¬ 
dence. 


Daniel v. Pitt. 


I i:ts was an action of dsswnpsil for goods sold 
and delivered. 

Plea of Non-assumpsit* 

The action was brought to recover the price of 
two blocks of Portland stone sold by the Plaintiif to 
the Defendant. 

The Defendant denied that he had received them. 

The evidence ih the case was, That the Defend 
ant lived at Enfield : That, the stone was to be 
sent to him by a waggon hired from a person of the 
name of Law ; the driver of the waggon’s name 
\.ikis Coombcs , the servant of Law at*tlie time of 
the delivery of the stone, and he was proved to be 
then dead. 

The Plaintiff proved the delivery to Cnombcs * 
and that he had taken the stone in the waggon 
from the Plaintiff's yard i but there was no further 
proof of any actual delivery to the Defendant. 

The Plaintiff then proposed to give in evidence, 
’That upon the price of the stone being demanded 
of the Defendant, he at first denied the delivery, but 
afterwards said, “ If Coumbcs says that he delivered 
the stones to me, I will pay for them.” The Plain¬ 
tiff then proved, that in consequence of what the 

Defendant 
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Defendant had said., Coombes had been applied to, 
and asked if he recollected his having delivered the 
stones to the Defendant ; he said he recollected it 
perfectly well ; that the Defendant was not then at 
home, when he came with them to his house at 
Enfield , but his housekeeper ordered him some 
beer at an adjoining pub!ic-4iouse, after he had de¬ 
livered the stone in the Defendant’s yard. 

It was objected. That this was inadmissible, being 
the mere declaration of Coombes without 04 th. 

Lord Ellenborough said. That it was admissi¬ 
ble evidence, and had been so decided by the 
twelve Judges in Hastings's trial : That when one 
says, fl if such a person says that I received the 
money I’ll pay itIf the person referred to is 
dead, what he has been heard to say on being 
applied to on the subject, in consequence of such 
reference, is evidence. 

His Lordship admitted it, and the Plaintiff rea¬ 
ver ed. 

Garrow and ’ Espinasse for the Plaintiff. 

•Murryat for the Defendant. 


PowELr. 
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j)tc. 3. 


It ii :i de¬ 
fence to is 
tiou on a t>ill r.f 
Excli;os«.;f, Unit 
it it i; >t pro¬ 
duced :t shewn 
to be li St or ck: 
sdoyoil, thcui^.li 
the party pro* 
mist'd to pay it. 


Powell v. Roach # Alt. 

Tins was an action brought to recover the amount 
of a Rill of Exchange, drawn by Tyler and Co. on 
'Taylor and C>. payable to the Order of the De¬ 
fendants, and by them indorsed over. It was af¬ 
terwards paid by Bore man and Co. to the Plaintiff 
for goods sold. 

When it became due it was presented at Taylor 
and Co’s, the Acceptors, for payment by a Banker’s 
Clerk, who, in the usual way, received in payment 
a Check on Harrison and Co. for the amount. 

This Check was dishonored, and notice was im¬ 
mediately given to the Defendants, that the Bill 
had not been paid; they acknowledged there was 
such a Bill of their’s outstanding, that they were 
stylised the Acceptors had not paid it, and pro¬ 
mised to pay it, if it was produced to them. 

The Acceptors absconded, and this action was 
brought against the Defendants as the Indorsers. 

At the Trial the Plaintiff was unable to produce 
the Bill, and relied on the facts as above stated, and 
no evidence was offered to prove that it was lost or 
destroyed. 

It was objected by the Defendant’s Cqpnsel, That 
the Bill should be produced, as otherwise the De¬ 
fendants might be called upon afterwards by the 
actual holder, and so be twice subjected to the pay¬ 
ment of it 5 and as to the promise, that the Defend¬ 
ants had only promised to pay on production of the 

Bill, 
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Bill, and they had therefore a right to insist on the 
condition, as if produced they could pay it with 

G arrow , for the Plaintiff, contended. That as 
tile ground of defence taken by the Defendants 
was a possible future liability, it was clear there 
would be none; for as this Bill was in the hands 
of the Plaintiff when it became due, no other per¬ 
son, who might become possessed of it afterwards, 
and after it became due, could recover on if, against 
the Defendants, for this reason; That they would 
be entitled to rest on the Plaintiff's title to the Bill 
at that period, and the recovery of the value of if: 
by him, which would defeat any action, agaitnt 
them: That the Plaintiff was entitl' d to recover, 
as the Defendant had admitted that the Bill was 
outstanding, and had promis ed to pay it, and cited 
Hart v. Kina;, 12 Mod. 1350, as the. Bill might be 
presumed to be lost. 

Lord Ei.j.kn non ouch said, lie was clearly of 
opinion, that in this case the Defendant was war¬ 
ranted in resisting the demand, unless the Bill was 
produced, as he ought not to be subjected to another 
action on the Bill by a third person, and be left to 
protect himself by reason of the recovery in this 
action against him ; the Defendant never meant to 
waive his right to have the Bill delivered up to him 
as soon as he had paid it. 

Plaintiff was nonsuited. 

Garrow and Curwood for the Plaintiff. 

Jtfanley fox the Defendant. 



Wilkes 
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Ve:. a. 


Wilkes v. Listek. 


if Executors, Assumpsit for goods sold and delivered. 

who are Ov the 0 

Tcsiatoi’b will Plea of Non-as.snmp.iJt. 

to cany 011 his 

tra.it- tor the The Plaintiff was a brass-founder, the Defendant 

benefit of his . 

family, suffer a a coach-plater; and the action was brought to 

person to cany _ _ 

on the trad, in recover the sum or 28 /. tor goods sold, the delivery 
such W ; , )er'st>n c * of which the Plaintiff proved. 

We m'hfsown The defence set up was. That the Plaintiff had 
pidd* bV^h** lived with a man of the name of Wilkes, by whom 
s * le f> a d two children, and passed for his wife for 
f»hic ♦<> tnc Exc- nian y years. frillies had carried on, in his life¬ 


f.uiois, 


time, the business of a brass founder, and by his Will 

left his property to his two Executors, as Trustees 

for the Plaintiff and her children ; and it appeared 

• • 

further in evidence, that the surviving Executor 
had suffered the Plaintiff to carry on the business, 
not on her own account, but of the Estate ; and it 
was then contended. That the action should have 
been brought in the Executor’s name, she being a 
mere servant, and not carrying on the business on 
her own account, and that she could not main¬ 
tain it. 

To prove these facts, the Executor was called as 
a w itness; his competency was objected to, inas¬ 
much as he claimed the money sought to be reco¬ 
vered by this action, as part of the Testator's 
estate; and that he having the use of the money, 
and perhaps some interest as Executor in the 

residuum 
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residuum, that gave him such an interest as ren¬ 
dered him incompetent. 

It was answered, That his being a Trustee merely 
was no objection ; and that as to any interest in the 
residuum , that was nor the case here, as the whole 
property was given to the Plaintiff and her children. 

Lord Ejllenborouu sajd, This answered the 
objection, and he admitted his evidence. 

The Executor proved the facts above stated, and 
relied on by the Defendant as matter of defence ; 
but it was admitted by him, that the Plaintiff carried 
on the business in h'er own name with his consent 
and approbation ; that, the witness had published 
an advertisement announcing to the public—“ That 
the Plaintiff, by the name of Sarah Wilkes, had 
continued the business carried on by her late hus-. 
band, and soliciting the favors and employment of 
his customers and that he also had written the 
words S. Wilkes at the head of the pass-books, 
which went between her and her customers. 

Before Sir l . Gibbs, who was Counsel for the 
Plaintiff, began hi* reply. Lord Ellenborough 
interposed : he said. He desired to inform the Jury 
of his decided opinion, in point of law, on this case. 
There was no pretence in law for the defence set 
up, taking the facts in their fullest extent. The 
Executor had suffered the Plaintiff to trade in her own 
name ; he had given her the credit of a trader on 
her own account to the world, and if the Executors 
chose to carry on the trade of the Testator for the 
benefit of the Estate, they must do it in their own 
liames, that is as far as respected strangers j for if 



so 
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they suffered another person to do it, though it was for 
the benefit of the Estate, as they made that person 
the ostensible trader, they gave that person the right 
to sue for all debts due to the concern. The Exe¬ 
cutors might file a Bill afterwards to call the person, 
carrying on the trade, to account for what she had 
received, which might* have been done here; but 
that was a matter between themselves ; but as to 
other persons, they could set up no such defence as 
here attempted. 

The Defendants Counsel acquiesced in hfe Lord¬ 
ship’s opinion. 

Verdict for the Plaintiff. 

Sir V. Gibbs and *Espinasse for the Plaintiff. 

Garrow for the Defendant. 


AT GUILDHALL. 




/he. 0, 1 »00. 


Thomas v. A ns lev and Smith, Sheriffs 

of London. 


A parol evi¬ 
dence is inad¬ 
missible to shew 
tlx: day on 
which a trial at 
A'isi l‘iius 
takes place. 


This was an action of trespass for breaking and 
entering the Plaintiff’s house, and taking articles of 
Household Furniture stated in the Declaration. 

The Defendants pleaded first. Not Guilty; and 
secondly. That a Judgment having been obtained, 

at 
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at the suit of one Messenger, against one JoJM 
Jones, a writ of fieri facias issued, directed to the 
Defendants, to levy on the goods of Jonae, and 
then justified the taking the goods as the goods of 
Jones. 

Replication admitting the Judgment, with a de 
injured sua propria absq. Kcsidua Causa'. 

The Plaintiff claimed title to the goods in question, 
under an assignment made by Jones to him ; the 
house had been a public-house, and on the 1 ‘it h day 
of May the Plaintiff was regularly appraised into the 
house; the furniture, liquors, &c. being fairly valued, 
and evidence was given of the payment of dill brent 
sums of money by Thomas the Plaintiff, on Jones's 
account, and at the time of the appraisement a 
Draft given by Thomas to Jones for JO/. 8 .v. the 
balance of the appraisement. These facts were 
proved. 

The defence relied upon was. That the transac¬ 
tion was fraudulent, and done to defeat , Messenger’s: 
execution, the transaction having taken place sub¬ 
servient to the Trial. 

t 

It: was then stated. That the verdict was obtained 
on the 14th of May, in the Common Picas, but 
that: final judgment could not be obtained until the 
/1st of May, which was on a Monday, and this 
transaction took place on the li)th, bei ng the Sa¬ 
turday preceding. 

It was proved that the Sheriff’s Officer went into 
possession on the 22d, and sold on the Saturday 
following. 

It became material to ascertain when notice of 

G Trial 
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Trial was given in the cause of Messenger v. Jones 9 
and when the cause was tried. 

A witness was put into the box, and asked when 
notice of trial was given. 

It was objected to proving this by parol, and it 
was accordingly proved by producing the Issue and 
notice of Trial indorsed, and then the delivery of 
the Issue was proved. 

A witness was then asked. When the cause came 
on to be tried in*the Court of Common Pleas? he 
said. At the Last Sitting in. Term. He was then 
asked on what day of the month the Trial had taken 
place ? 

It was objected by Garrow, on the ground that 
this fact could not be so proved ; that it was matter 
which should be proved by production of the Re¬ 
cord itself. 

It was answered, That the trial of a cause was a 
fact which had taken place on a particular day, and 
coukl therefore be proved by parol. 

Lord Eixeneoroiigh said. That he could not 
receive parol evidence of the day on which the 
Court sat at Isisi Prius , as that was capable of 
other proof by matter of record. 

The evidence was accordingly refused. 

Verdict for the Plaintiff. 

Garroiv and \Espin ass e for the Plaintiff. 

Sir K. Gibbs and Marry at for the Defendant, 
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£The following case being to the same effect 
as the preceding one, I have inserted it 
from a manuscript note.J 


SITTINGS AFTER MICHAELMAS TERM, 1788. 


Rex v. Hammond Page. 

This was an Indictment for Perjury, on an Tssue 
which had come on to be tried at Nisi Frius , and 
there referred. 

The Prosecutor gave in evidence, the Nisi Prins 
R ecord, by which it appeared when the Issue was 
joined : but no Fasten being indorsed, the Prosecu¬ 
tor’s Counsel offered the parol evidence of the 
Officer, that the cause came on to be tried on a 
particular day, and the Ruleof Court to prove the 
reference of the cause, which .M in gay al lodged 
was, in this instance, the best possible evidence, 
because the Jury having given no verdict, there 
was nothing to indorse on the Fasten. 

On the other hand, Erskine objected, That the 
time of such a trial could only appear by matter of 
record, viz. by indorsement of the Fasten ; and not¬ 
withstanding the reference, the Fostca ought to be 
Indorsed j That the Jury was sworn, and either that 
a Juror was withdrawn, or a verdict taken for the 
Plaintiff, subject to the Reference. 

G 2 


Lord 
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Lord Ki nyon at first was of opinion. That these 
proceedings must be proved by the record, and not 
by parol evidence, or by the rule of Court, which 
was between other parties; but he thought that the 
Postea might be so indorsed now in Court. He said, 
that in civil cases it is common to allow indorsements 
in Court of notes or bids, or alterations in blank in¬ 
dorsements to answer the facts of the case; and he 
knew no difference between civil and criminal cases, 
where there were materials by which to amend. 
He said, he had known instances of amendments in 
capital cases from the officer’s notes at a great dis¬ 
tance of time. However, on reading the allegation 
in the indictment, “ That the cause came on to be 
tried before a Jury of the Country and, *• that a 
Jury was sworn,” he thought that these facts only 
could be proved by the Record, and that it would 
be too much to say, that the whole Pox with the 
names of the Jurors, and that one thereof, viz. the 
last sworn, was withdrawn from his fellows, should 
now be indorsed; but what was conclusive was, that 
when so indorsed, it could not be given in evidence 
in another cause without being stamped, though it 
is not usual to stamp it on making it up. 

Defendant acquitted. 

JVTingay and Baldwin for the Prosecution*. 

Erskive and Wood for the Defendant. 


Bayley 
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Baylf.y <§' Alt. v . Wylie. 


Dec . 9. 


Assumpsit on a Policy of Assurance on the ship Repositions 
called the Vanholden , from Charlestown to Livei obi cornmi. 


pool. 


sion may be ad¬ 
mit tc.j without 


A Bill had been fded in the Court of’ Exchequer, 
and a Commission had gone out to take the Deposi¬ 
tions of witnesses at Chariestowm 


ptoiiucinj; the 
cumnmsinn, as 
it may be pre¬ 
sumed to be 
lost, a/ucr 
wbc.il under a 


At the trial the Depositions were produced. 


Their admissibility, as evidence, was objected to by bTpiodacea ”' il 
Carrow t for the De fendant, unless the Commission, 


under which the Depositions were taken, was also 
produced, and the Bill and Answer upon which the 
Commission had been founded. 


Sir V\ Gibb. s read the beginning of the Deposi¬ 
tions, which stated the taking of the Depositions 
under a Commission from trie Court of Exchequer, 
and contended that that was sufficient. 

Lord Ellf.nborouoh said. If these had been 
Depositions of a long standing, where, by presump¬ 
tion, the Commission might be lost, he might 
perhaps have admitted the Depositions alone ; bur in 
the case of recent transaction, and where the De¬ 
positions had been lately taken, he should require 
the Commission to be produced j hut that no state 
of things could make it necessary to produce the 
Bill and Answer, provided the authority under which, 
the Depositions were taken, namely, the Commis¬ 
sion, was produced. 

It afterwards appeared, that the Defendant’s 

G 3 attorney 
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attorney had agreed to admit the Depositions in that 
Cause. 

Lord Ellenbokough said. That by the words 
“ in that cause” he had connected the Depositions 
with the Cause, and they were accordingly admitted. 
Verdict for the Plaintiff. 

• 

Sir V. Gibbs and Nezvbold for the Plaintiff*. 
GarroWj Marry at and Jervis for the Defendant. 


Dec 11, 1808. 


Dunkley v . Bulwer and Lloyd. 


Where a seaman 
has been im¬ 
pressed, and so 
would be enti¬ 
tled to wages 
for die time he 
had served un¬ 
der Stat. a Geo. 
2. that claim 
must, however, 
depend on the 
completion of 
the voyage. For 
if the vessel is 
lost, as the rest 
of the crew 
thereby lorfeit 
their claim to 
Wd-fs, me im¬ 
pressed seaman 
equally forfeits 
his claim for 
waves up to the 
time of hi* being 

impressed. 


This was an action of Assumpsit brought against 
the Defendants, as owners of the ship Bridget, to 
recover the amount of wages claimed by the Plain¬ 
tiff, for his services as a sailor on board that ship. 

The facts of the case were these/ On the 20th 
of January., 1804, the Plaintiff was hired as a sailor 
to serve on board the Bridget , then bound on a 
voyage from Shields to Gibraltar , at the rate of 
61. '3 s. per month. The ship sailed on that voy¬ 
age, and arrived at Gibraltar , when she discharged 
her cargo, about the end of the month of May, 

1 804. 

The Plaintiff then engaged to serve on board her 
for the homeward bound voyage, on which voyage 
she was to go to Zante to take in a cargo of fruit, 
and to return with it to England . 


On 
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On the 17 th of November, ] 804, the ship having 
taken in her cargo, and then being at the island of 
Malta on her homeward-bound voyage, waiting 
for convoy, the Plaintiff, who was then serving as a 
seaman on board her, was impressed and carried on 
board his Majesty’s ship Arundel. 

The ship remained some time at Malta, but on 
the 5th of February, 1805, being after the time the 
Plaintiff had been impressed, having sailed on 
her homeward voyage, she was. captured and de¬ 
stroyed. 

The Defendant paid into Court the amount of 
the wages for the whole of the outward-bound 
voyage to Gibraltar, but nothing on account of 
the homeward. 

The question in the case was. Whether the 
Plaintiff was entitled to recover wages on the home¬ 
ward-bound voyage, up to the time of his having 
been impressed. 

The Plaintiff grounded his right to recover on 
the effect and operation of the Statute, 2 Geo. 2 . 
ch. 36, by which it is provided, <£ That any seaman 
entering into his Majesty’s service shall not be 
deemed a desertion nor cause a forfeiture of his 
wages.” That in this case, under the Statute, he was 
entitled to his wages up to the time of his going on 
board the King’s ship ; and that in fact the usage of 
the navy was correspondent with it : That as he 
therefore had a right of action on his going on 
board the King’s ship, it could not be divested by 
any subsequent matter. 

Lord Ellenborough said. That seamen’s title 

G 4 to 
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to wages depended on the completion of the voyaga- 
when the ship became entitled to freight; but when 
the ship was lost, all title to wages, as to every part 
of the crew, was at an end, and they had no claim 
on that account. If a seaman deserted before the 
voyage was completed, by his not serving to the con¬ 
clusion of the voyage, he forfeited all right to wages 
foi any part of the voyage; and the Act of Parliament 
meant to give the sailor, who entered on board a 
King’s ship, a remedy for his wages for a partial 
service, which, another sailor could not have, for he 
thereby got a title to wages for such partial service, 
and without waiting for the completion of the voy¬ 
age; but that the act was meant to be confined to 
cases where all lie crew were entitled to wages, by 
reason of the ship’s arrival, and by the completion 
of her voyage, not to cases where the voyage was 
not completed, and no wages could be claimed by 
the crew at alt ; when that voyage W'as defeated, the 
la v deprived the whole cr* w of any wages whatever, 
and lie. for his partial services, could not be in a 
better situation than they for the whole. Here as 
no wages whatever could be claimed by the seamen, 
the Plaintiff must suffer the loss to the full extent 
of the wages on the homeward voyage, the 
wages on the outward voyage, that is to the arrival 
at Gihra/far , having been paid into Court. 

There was a Verdict for Defendant. 

Park and ' Espinassc for the Plaintiff. 

Sir V. Gibbs for the Defendant. 


Warrington 
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Warrington $ Alt . v. Fuubek uud nee-. is, isos. 
War kington. 


As sumpsit for money paid to Defendant's use. A guarantee 

' 1 ». _ kivoi by time! 

Warrington* one of the Defendants, suffered juder- F>wns on the 

J ° sale of goods, 

ment to go by default, and Far bar the other De- » within ih.- 

r j ‘ . , , . T , ,, . <•' ion of flic 

Jenuant pleaded A un-Assumf-sil and Bankruptcy. Sc«mj acts re- 
The Defendant’s had carried on trade under tile im-nts, ami* 

r m / - If'/ 1'* ttil I c*t bo 

firm or II amngtun and l arbor ; and Having occa* stamped, 
si on to buy goods, they applied to a Mr. Martin 
to purchase goods from him. He refused to let 
them have the goods on their own credit, or unless 
the payment was guaranteed by some other house 
of credit. In consequence of that, they applied to 
the riaintifPs to become guarantee to Martin for 
them, and they gave t!u ir guarantee for the purpose 
of being given to Marlin in thcjollowing words:— 


‘ it Mr. Thomas Martin.’* 

“ Sir, May 9, I SOI 

tr At the request of Messrs, Fur her and War - 
f ‘ ring ton, who informed us they were about pur- 
“ chasing goods of you, to the amount of IOOO/.; 
* e wc hereby guarantee the payment of that sum, 
€c if purchases are made, say at six Months.’* 

Signed by Plaintiff. 

Upon this guarantee Martin delivered goods to 

Fur bar 
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Furber and Warrington , to the amount of 10001, 
and in payment for them took a bill: at six Months, 
accepted by the Defendants, and drawn in favour 
of Martin, which became due in December follow¬ 
ing. In the Month of November, before the bill 
became due, Furber and Warrington became 
bankrupts j Martin d^l not prove his debt under 
Furber and Warrington's Commission, either on 
the bill which he held, or for the value of the 
goods sold, but called upon the Plaintiffs under 
the guarantee, after the bill became due and was 
unpaid; the Plaintiffs paid the money, and now 
brought their action to recover that sum, as money 
paid to the use of the Defendants. 

The defence of bankruptcy was abandoned by 
the Defendant Furber , who had pleaded it, as the 
money was paid after the suing out of the Commis¬ 
sion, and the Plaintiff had no claim against the 
Bankrupts estate, until called upon under their 
guarantee. 

The Plaintiffs called Martin's clerk, who re¬ 
ceived the guarantee, to prove the whole transac¬ 
tion ; and the guarantee was put into his hands $ it 
was an unstamped paper ; when about to be read. 

Sir V. Gibbs objected to its being received in 
evidence. His objection was, That it was an 
agreement by which the Plaintiff agreed upon a 
certain event, to pay a sum of money on ac¬ 
count of the Defendants, and should therefore be 
stamped. 

It was answered. That it was an agreement for 
the sale of goods, and by the Stamp Act, imposing 

a Stamp 
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a Stamp or Agreement, those relating to the sale 
of goods are excepted, and therefore did not re¬ 
quire a Stamp, as being of that description. 

It was answered by Sir V. Gibbs, That the 
Statute exempting from the necessity of Stamps, 
Agreements for the sale of goods, applied to cases 
only of present sale, and ,not as in this case where 
there might no sale take place, or at all events was 
in future. And the Plaintiffs Counsel having 
mentioned the case of Curry v. •Edensor , 3 T. 
Rep. .524, as applying to the present, he said that 
in that case. Lord Kenyon had laid great stress 
on the circumstance of the transaction being for a 
present sale. 

Lord Ellenborougii first observed. That the 
impression of his mind was, that the clause of the 
Statute which exempted such agreements from the 
necessity of being stamped, seemed to apply to 
cases of sale between the buyer and seller, and not 
to cases such as the present, which was an agree¬ 
ment with a third person; but his Lordship’s atten¬ 
tion being called to the case of Curry v. Edensor , 
which was a contract by which a broker, having by 
writing agreed to indemnify his principal on a sale of 
goods, against any loss on the resale, which was writ¬ 
ten on a piece of unstamped paper, his Lordship said 
was in point, and ruled that the guarantee in ques¬ 
tion should be received in evidence, particularly as 
the words of the act spoke of agreements, not 
merely for, but relating to the sale of goods. 

Verdict for Plaintiff. 

Garrow 
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Deer. 16, 180G. 


Wt rrc, by rule 
ct Ctiuit. a wit¬ 
ness about to go 
abroad, i" |>f i- 
Tnirttrd in ho ox 
stained on hi- 
lerrogat cnios, 
they may lie 
g>\ ca in ev i- 
tlenee, if the 
witne--'- has 
saih tl on tlie 
voyayc. though 
lie may have 
hern put back 
trail Port from 
Lad weather. 


Garroiv and * E spina ssc for the Plaintiff. 

Sir Gibbs for the Defendant 

This case was afterwards moved in the Court of 
King’s Bench, who agreed in opinion with the 
Lord Chief Justice. Vide 8 East, 242. 


IN Till: COMMON PLEAS. 


SITTINGS AFTER TERM 


AT GUILDHALL. 


Eon. sick v. Agaii and Others. 

Tins was an action of . /ssumjtsit to recover a 
sum of 38 l, claimed by the Plaintiff as crimpage, 
for procuring seamen to man the ship “ General 
Stuart,” then proceeding on a voyage to the Last 
indies. 

A motion having been made during ’he Term to 
put off the trial, it was made a part of the Rule, 
'That a Captain /lagers, who then commanded the 
u General Stuart” who was a material and ne¬ 
cessary witness for the Defendant, and likely to be 

absent 
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absent on his voyage, when the cause should come on 
to be tried, should be examined on Interrogatories =. 
Captain Rogers was examined on Interrogatories, 
which were produced. 

It being however necessary, before they were 
read as evidence, to prove. That he was within the 
meaning of the Rule, that is, absent from the king¬ 
dom at the time of the Trial, a witness was called 
to prove it. His testimony was, that Captain 
Rogers had sailed with the ship from the river, and 
had arrived at Portsmouth on his outer-bound 
voyage: That he had there waited for Dispatcher 
from the India House, which Dispatches had been 
sent to him some days be!ore ; and the \Tm : : 
said. That if tile wind was lair. In* believed the 
ship might then have sailed, though she was to sail 


with convov. 

j 

It was objected. That tins did not: satisfy the 
Rule, and that Captain Rogers should be called. 
That the rule of evidence was a strict one: that 
Depositions of witnesses could, not be read in a 
Court of L/aw, where rim r»ca evidence was to 
be had of the fact; which was only under parti¬ 
cular circumstances, and by Rule oi Court; to 
satisfy which, it: should be distinctly proved, that 
the witness was absent from the kingdom, and in¬ 


capable of being called. 

Sir J. Mansfiklu, said. That he should admit 
the Interrogatories to be read. The Rule was not 
to be taken so strictly, as to require it: to be abso¬ 
lutely necessary, that the witness should be oil his 
voyage, when the trial came on. If the* ship had 

sailed. 
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sailed, though put back, or if the witness had gone 
on board, and was ready to sail, though prevented 
by contrary winds, that would be sufficient. 

It might happen that a witness might lose his 
voyage or his convoy, while attending a trial, 
though bond Jide then intending to sail. 

The case was referred. 

JRest, Serjt. and ' Espinasse for the Plaintiff, 

Slieplurd , Serjt. for the Defendant. 


END or MICHAELMAS TERM. 
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CASES 


ARGUED AND RULED 

AT NISI PRIUS, 


IN 

HILARY TERM, 46 GEO. IIL 



SITTINGS AFTER TERM 

AT WESTMINSTER. 


Pimm v. G rev ill. 


Feb. 10, 1H0I 


This was an action of Replevin, for taking Plain- Tn 

u'l'.eu’ a tendet 

till S goods. is pleaded, and 

The Defendant made cognizance as Bailin' to dem-mund re 
Mr. Slade, who was the landlord of certain Pre- the demand 
mises held by the Plaintiff of him, of the taking as a by^and ihfrt 
Distress for rent in arrear up to the 25th of March, n e 7tmL^’!f“ s ® 

_ _ made to one 

i OUO. sent or autho- 

Thc Plaintilf pleaded, in bar of this cognizance, 

That after the rent became due, and before the 

Distress 
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Distress made, he had tendered and offered the rent 
to Slade. 

Defendant replied a subsequent demand, apd 
refusal by the Defendant, as Bailiff to Slade, upon 
‘which issue was joined. 

The evidence was. That Cvcvill the Defendant. 
Who was a broker, had been authorised and em- 
ployed by Slade to make /he Distress in question 
for rent in arrear. He had not^rme himself to Pimm 
the Plaintiff’s house, but had sent his son to make 
the Distress in Pimm's house, and he had demanded 
Mr. Slade's rent. Pimm answered he could not. 
pay it, as he had already tendered it to Mr. Slade. 
T he son was then proceeding to make the Distress, 
when the Plaintiff risked him by what authority he 
was acting, and desired to see it. ; and afterwards 
sank if he would shew his authority, he would pay 
him the rent. It did not appear that he pro¬ 
duced any authority, or that any money was then 
offered. 

It was relied upon for the Plaintiff, that tin's did 
not support the Replication, which was a subsequent 
demand and refusal of the rent by the Defendant ; 
whereas, there w as no demand of the rent whatever 
made by him, nor was he present, or in fact on the 
premises at all. 

Sir l \ Gibbs contended, that the evidence did 
support the issue : T hat the issue was, whether 
the money was demanded j^^fcffused, independent 
of any reference to the chaH^Rr of the person by 
whom it was demanded. Thar, in law, if the issue 
was on a tender to the Defendant, evidence of a 

tender 
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tcndeflKo the son would be good ; and so therefore 
was a demand by him : That as the whole case of 
the Plaintiff turned upon the taking of the Plaintiffs 
goods; which was done, not by the Defendant him¬ 
self, but by his son, the Plaintiff could not adopt 
the act of the son, to change the father for one pur¬ 
pose, and not admit his pvAver of acting for another: 
that he, therefore, was to be considered as the 
Defendant himself for that purpose, and the de¬ 
mand was therefore good, as madb by him in the 
character in which t?ie, Plaintiff had adopted him. 

k 

Lord Em-enbokough said. That the evidence 
did not establish the Issue ; that ii the Issue had been 
on a'fender to the Defendant, as Bailiff of Slade , it 
could not be sustained, for Ins war. a delegated au¬ 
thority and could not be delegated ; the son had 
no authority; he bad equally no power to receive 
rhe rent, or rive a. discharge for it; so circum- 
s.tanced, a Tender to him was not a legal or suff- 
■ dent one, and the Plaintiff was entitled to recover. 


Verdict for the Plaintiff. 


Garrocv and Levers for 
Sir V\ Gibbs and ’iis/n. 


the Plaintiff. 
asse tor the 


Defendant, 


f,a~vcs cited Coo*r v. Calaix'ay. J 'Esp. A 7 . P* 


i 15. 


Vet. VI. 


II 


Walter 
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Cases at Nrsi priCs, 


Same day. 


Walker v. Liscarray. 


cate, 


Where an an- This was an action for money had and received* 

nuity has been J 

granted for a Pleas of Non-4s sumps it and Bankruptcy. 

sum paid as a • 1 r J 

consideration The action was brought to recover a sum of 

for it, that is, t ° 

money had and money, being the consideration paid by the Plaintiff 

received trom _ . , 

the tune of the for an Annuity, granted to him by the Defendant, 

grant, if the an-. v . . 

nu.ty is at any in the month of January, 1801. This Annuity had 

subsequent time , , , , , 

set aside, and been set aside by the Court in Michaelmas T. erm, 
grantor became 1805, on account of a defect in the memorial ; prior 
thcgrant, a but to the Annuity being so set aside, the Defendant 
its h be(ng set™ had became a Bankrupt, and had then obtained his 
v>v 'hisVcru;i- Ct * Certificate. The present action was brought to re¬ 
cover back the consideration by an action for money 
had and received, on the authority of the case oi 
Shove v. Webb, 1 T. Rep. 732. 

The Defence was. That the Defendant was pro¬ 
tected by his Certificate ; that the action being for 
money had and received, the cause of action arose 
from the time of the payment of the money as the 
consideration for the Annuity, which money was 
paid in the year 1801 ; that though the Annuity 
was not set aside until Michaelmas Term, 1805, 
y et having been then set aside, it had relation back 
to the time of granting it, and was of course a Debt 
prior to the Defendant’s commission, and therefore 
burred by his Certificate. 

The case of Hicks v.J fficks, 3 Dast, 3 tf, was cited, 
Jt was contended for the Plaintiff, That until the An¬ 
nuity 
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huity was actually set aside, there was no debt due to 
the Plaintiff, which could be proved under the Com¬ 
mission, except the. arrear then due of the Annuity. 
That at the time of the issuing of the Commission 
there was no debt dUe to'the Plaintiff for the consi¬ 
deration, the Annuity not being then set aside ; and 
that if there was no debt whieh was provable under 
thfe Commission when it issued, the Certificate was 
no bar. 

Lord Ellenborouch said. The Annuity having 
been set aside, must be considered as if it had never 
existed; of course the relation took place to the 
time when the money was paid, which having been 
paid for an Annuity afterwards set aside, there was no 
consideration for the money paid, and the Plaintiff’s 
title to the money was from that time: the Plaintiff’s 
right to the money having therefore preceded the 
Bankruptcy, the Certificate was a bar. 

Verdict for the Defendant. 

Park and Lawes for the Plaintiff. 

Garrow and Sir V, Gibbs for the Defendant, 


H 3 


SITTINGS 
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March 2 . 
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tikim; insuffi¬ 
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CASES AT NISI PRltfS, 


SITTINGS AFTER TERM 

AT GUILDHALL. 


ClVYLLIM V. Sc no LEY £? Alt. 

This was an action against the Sheriff of Middle¬ 
sex, for taking insufficient pledges in Replevin, one 
of these was of the name of John Johnson. 

To establish the fact of Johnson's insufficiency, 
the Plaintiff’s Counsel was proceeding to inquire 
into his circumstances, and among other matter.; 
proposed to prove, applications made to him for 
money by different Creditors at different timer, 
which he was unable to pay : which he had made 
repeated promises to pay, but which promises he 
had as repeatedly broke. 

This was objected to by Garrow, of Counsel for 
the Defendant, That the action was against the 
Sheriffs, and what Johnson had said was not evi¬ 
dence ; the declarations of third persons never being 
admitted as evidence against a Party in the Cause. 

Lord Kli.enborougii ruled,That it was admissi¬ 
ble evidence j that it was material to ascertain John¬ 
son's circumstances: the fact in Issue, being as to his 
fitness or unfitness to have been received as Bail 
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by the Sheriff', and that that was to be collected, 
as well from his own declarations as from facts 
otherwise capable of proof. He therefore admitted 
the evidence. 

Sir V. Gibbs and-for the Plaintiff. 

Garrinv for the Defendant. 


Johnson v. Le we llin. 


he- must 
be culled lo 
pmvi: iIk: ••x.f : 4 
lion ul it. 


This action was brought by the Plaintiff, who was Though an >«- 
a seaman, against the Defendant, who was the outot the ,>os- 
IVIaster of the vessel in which the Defendant sailed Adverse °<**i ty m 

. r r • i • i conseiiucncc <>l 

as a manner ; for wrongfully putting nun on shor e a. notice to pto- 
on the Spanish Main, by which he lost the ad van- husbeen ex'cu¬ 
t-age and profits to be derived from his services on©fa surf¬ 
board the ship for the voyage for which he had w,t ' 

engaged. 

To prove the fact of his having been hired as a c 
sailor for the voyage : his wages and situation on 
board : and that the Defendant was master ; notice 
had been given to produce the ship’s articles executed 
by the Captain and the crew. 

They were produced, but Sir Vi cary Gibbs ob¬ 
jected to their being read, unless the subscribing Wit¬ 
ness was called to prove the execution of it, staring, 
at the same time, that there were other facts, inde- 

H 3 pendent 
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pendent of the proof of the execution of the instru. 
ment, to which he meant to examine the Witness. 

Gar row, for the Plaintiff, contended, that as 
the instrument came out of the Defendant’s custody, 
where the opposite party could not know who the 
subscribing Witness was ; that that superseded the 
necessity of his provirfg the execution by the sub¬ 
scribing Witness, and cited the King v. JVIiddlezoy , 
2 T. Rep. 4?, as expressly deciding the point. 

He further relied, that the Statute 2 Geo. II.. 
ch. 26. made the Articles of themselves evidence., 
so that it became unnecessary to give any evidence 
of the execution of them whatever. 

Lord Ellenhorough sa^d. The Rule of Law 
was clear, that Instruments witnessed must be 
proved by those whose names were subscribed as 
witnesses to the execution : That it appeared to him, 
that the Law of the King v. Middlczoy , though 
it went the length cited by the PlaintifPs Counsel, 
appeared to have been decided without due con¬ 
sideration, and that he should hold himself not to 
be bound by it, but expect to have the subscribing 
Witness called. 

That as to the Statute 2 of Geo, II. ch. 26 3 
That applied to actions by sailors for wages only. 

A Juror was afterward^ withdrawn by consent. 

Garroxv and-for the PlaintifF. 

Sir V. Gibbs for the Defendant. 


CASES 



CASES 


ARGUED AND RULED 

AT NISI r III US, 


ON THE 

HOME CIRCUIT. 


MAIDSTONE LENT ASSIZES, 1806*. 


Coram LORD CHIEF BARON MACDONALD. 


Coni*, Clerk, v, Selbw 

This was an action on the case* 

The Declaration stated. That the Plaintiff was 
Rector of Ightam, in Kent; and as such, entitled to 
the Tithes of that Parish : That the Defendant was 
the owner and occupier of Lands within the Parish, 
to the Tithes of which the Plaintiff was entitled : 

II 4 That 


March 1 }.}, 180?, 

Where there is 
private road 
through a Farm, 
the Paison may 
use it for Carr) - 
ing away his 
Tithe, though 
there is another 
public toad 
equally conve¬ 
nient.. 
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That the Plaintiff as such Rector had and used, 
and ought to have and use, a certain way leading 
from the King’s Highway through a certain gate 
unto a certain Close called the Seven Acre Close, 
belonging to the Defendant, to gather and collect 
his Tithes, and to go, return, pass and repass, for 
the purpose of collecting, gathering and carrying 
away his Tithes growing on the said farntf and 
lands: He then assigned a breach that certain 
Tithes on the said land being severed and set out, 
that he had entered for the purpose of carrying away 
the Tithes so severed and set out, and that the De^ 
fendant obstructed the said way. 

Plea of Not Guilty. 

It appeared in evidence, that the Defendant gave 
notice to tlie Plaintiff, the Parson, of setting out his 
Tithe of wheat, in the Seven Acre field; and the 
Plaintiff sent his waggon to take it away by a pri¬ 
vate road which belonged to the Defendant, and 
which passed through the farm, and led to the field 
in which the Tithe was set out; but no person had a 
right to use that road, or pass over it without the 
Defendant's leave and permission, but it was used 
by his carts and waggons in* the cultivation of his 

•u, as a road through the farm for all agricul¬ 
tural puposes : -There was another road to get into 
this field, which was a public one, but it was more 
circuitous. 

The Plaintiff’s servant in his way to the field, 
where the Tithe was set out, was proceeding along 
this private way, when he found a gate locked, 
to prevent his proceeding by that way to the field 

in 
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in question, which he broke open and took the 
Tithes. On his return another gate was locked, 
and he was thereby prevented from passing with 
the Tithes along the private road to the Parsonage, 
and carrying them away by that way; which was 
the obstruction complained of. 

Lord Chief Baron Macdonald told the Jury, 
That tffhen there was a private road through a farm 
used by the owner of the land for agricultural and 
other purposes, the Parson had a right to use it for 
the purpose of carrying away his Tithes. 

That it made no difference in the law, that the 
public road was but a little more circuitous than 
the private one, nor that the owner of the land 
carried his nine parts by another way ; for this must 
happen in all instances, where the place to which 
the Clergyman intended to carry the 'l’ithe lay in a 
different direction from the Parmer's barn. 

lie admitted that the owner of the road might 
chut it up, by planting trees, or any other such 
means, but he took the law to be clear, that as long 
as it continued to be a road used by the occupant 
of the farm, so long the Clergyman had a right to 
use it for that special purpose. 

The Jury (a special one) lound a verdict for the 
Plaintiff, but gave only a farthing damages, although 
the Tithe was proved to be worth 14/. and to have 
been totally spoiled. 

2iast y Serjr. and Bosanquet for the Plaintiff. 

Li arrow and Hailey , Serjt. for the Defendant. 

Do* 
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Doe ex deiri. Older su aw Alt* 
v . Breach. 

if a Tenant This was an action of Ejectment, brought to recover 

bolds under an J O 

agreement for a possession of certain Lands in the Parishes of 

lease, which 

specifies the Chelsfield , Orpington, and St, Mary Cray , in, 

covenants to be 
inserted in the j£C7lt, 
lease with a 

right’ot entry, The Plaintiffs were Trustees under the will of 
them, an Sir Richard Glode , and had demised the Premises 
be sustained on in question to the Defendant. 

*hcm^h c m) 1 lease There had been no Lease executed, but an Agree-i 

execmcd. betn meat had been entered into between the parties for 
a Lease, 

The Agreement specified what Covenants were 
to be inserted in the Lease; such as to pay rent ^ 
not to underlet j not to take three successive crops; 
not to cut trees, &c. &c. with a right of re-entry 
for breach of any of them. 

The Ejectment was brought on this last clause of 
re-entry, for breach of several of the proposed Co¬ 
venants, which the Plaintiff was preparing to prove, 
when— 

Rest , Serjt. objected to the Plaintiffs* right to 
recover, on the ground. That there could be only a 
forfeiture of a legal Estate, by reason of a breach of 
Covenant; and that it was therefore necessary to 
shew, that the Defendant was so possessed: that such 
an Estate only, could be subject to such covenants 
and conditions, and those be created by some legal 

instrument 
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instrument conveying such Estate ; whereas the De¬ 
fendant’s Estate here was an equitable one only, con¬ 
ferred by the Agreement, no Lease having ever been 
executed, and the Defendant never having bound him- 
sejf by Deed to the performance of any Covenants. 

It was answered by the Plaintiffs* Counsel, That 
it had been decided in thb case of Doc ex detrt • 
Bloomfield v. Smith, 6 East , 530, That where a 
Tenant held under an Agreement for a Lease, that 
he should be deemed to hold subject to all the 
terms and conditions, which it was intended should 
form part of the Lease : That if a Lease had here 
been executed pursuant to the terms of the Agree¬ 
ment, there could be no doubt of the Lessors of 
the Plaintiffs’ right to recover, there having been 
breaches of Covenant here clearly committed by 
the Defendant. 

The Defendant’s Counsel, in reply, observed. 
That the Agreement in Do& v. Smith applied to 
the duration of the term only, and not to any col¬ 
lateral Covenants. 

Lord Chief Baron Macdonald observed. That 
had it not been for the authority cited of Doe on 
the demise of Broomfield against Smith , he should 
have thought the objection a good one, the action of 
Ejectment being to recover a legal Estate; but that ac¬ 
cording to the abstract of the case as now shewn to him, 
he must consider it as decided upon the broad princi¬ 
ple, that a Tenant in possession, by virtueof an Agree¬ 
ment for a Lease, must be considered as holding 
from year to year under the conditions, and upon 
the terms contained in the Agreement, and sub¬ 
ject 
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ject to all the legal consequences of holding 
under such terms* Though the case of Doe v. 
Smith applied to the determination of the term 
only, that was the important part in every demise 
for a term of years, and if that was held to be go-, 
verned by the terms of the Agreement, the Agree¬ 
ment must be equally operative as to all the qther 
circumstances of the demise. 

Considering himself, therefore, as bound by the 
authority of the law, that the several stipulations 
contained in the Agreement, respecting the holding, 
when reduced into a Lease, were the terms upon 
which the Tenant held the Land. He would not 
nonsuit the Plain tiff; but he would, however, give 
the Defendant leave to move on it if he thought fit. 

The Plaintiff was afterwards nonsuited on the 
merits, so that the point was never moved. 

Garrow, Daily , Serjt. and - for the 

Plaintiff. 

. Best, Serjt, and Marry at for the Defendant^ 


CASES 
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i 

ARGUED AND RULED 

AT NISI P R I U S 


IN 


EASTER TERM, 47 GEO. III. 


SITTINGS AFTER TERM 

A T C U I L D II A L L. 


v. West mo he. 


This was an action on a Policy of Insurance, on 
the ship Hero , during one month's remaining in 
Portsmouth Harbour, securely moored. 

At the time the Policy was effected the ship 
was moored at Portsmouth , at a place called Deep¬ 
water. She was afterwards removed to Beech- 
head , where her bottom was cleaned and repaired, 
and afterwards she was put into dock at Mark’s 

Wharf, 


Under a Policy 
on a ship for a. 
given, time, 
while securely 
moored in a cer¬ 
tain Harbour, 
she is warranted 
in changing her 
mooring within 
the same Har¬ 
bour. 
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Wharf, and safely moored: while she was there 
an accidental fire broke out, and she was burned. 

Upon this Joss the action was commenced. 

The Attorney-General objected. That the Plain¬ 
tiff could not recover, this not being a loss within 
the terms of the Policy, which waS on the ship 
while she remained moored in Portsmouth Har¬ 
bour ; whereas by shifting her position so often 
the risk was increased j nor was it to be supposed 
that all places were of equal security ; and the 
Underwriter migtit have contemplated on the 
place where she lay when the Policy was effected^, 
as a place of greater security than any other. 

Lord Eli.enborough said. That he was of 
opinion, the loss was within the terms of the 
Policy. It appeared to him, that the risk in¬ 
sured against did not require the continuity of 
the state in which the ship was when the Policy 
was effected, and that the terms of the Policy war¬ 
ranted a removal from place to place within the 
Harbour of Portsmouth ; and that such a change 
of place must have been in the contemplation of 
the parties. The loss did not arise from any fault 
in the mooring of the vessel, but from another inde¬ 
pendent cause. And she had, during the whole 
time, remained in Portsmouth Harbour. 

Verdict for the Plaintiff. 

Park and Williams for the Plaintiff. 

The Attorney-General for the Defendant* 
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ARGUED AND RULED 

AT N I S I *PR1 U S. 

IN 

TRINITY TERM, 47 GEO. Ill. 


SITTINGS AFTER TERM 

AT WESTMINSTER. 


Bullijn v. Anslry and Smith, Sheriffs 

of London. 


This was an action against the Defendants, for The sheriff ; 9 
money had and received, paid, laid out, and ex* poundage on an 

. . g Execution le~ 

pended, &c. vied, though 

Plea of Non-Assumpsit. 

The action was brought to recover the sum ofjjjf,*^ irrcsu ‘ 
78 U under the following circumstances 


One 
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One Emmett having become indebted to thb 
PlaintifF, he had obtained a Judgment against him, 
upon which he sued out a Writ of fieri facias to 
levy the amount on the goods and chattels of 
Emmett. 

The Execution was executed, and the sum 
levied, the poundage upon which amounted,to 78 /. 
which Was the sum in dispute. 

The Execution had been, in fact, irregular, and 
a rule having been obtained to set it aside, and that 
the money levied should be restored to Emmett ; 
that rule was made absolute, and the money levied 
ordered to be restored to Emmett . 

The Sheriffs had, however, retained the 78/. the 
poundage on the sum levied; and the Plaintiff, 
having paid to Emmet t the whole amount of the suru 
levied on his goods, now brought the action to re¬ 
cover from the Sheriff's the 78/. so retained by them. 

Upon opening the case. Lord Ejl.uen borough 
declared his opinion. That the Plaintiff' had no title 
to recover; That the Sheriffs, having regularly 
levied under the authority of the Writ of Execution., 
had nothing to do with the regularity or irregularity 
of the proceding under which that Writ had issued ; 
that was the act of the party himself, by whom 
it was sued out: the authority of the Writ the 
Sheriffs could not question, but was bound to obey. 
He had, therefore, paid proper obedience to the 
Writ, and the Statute having given to him certain 
fees for his trouble as poundage, he was legally 
entitled to those fees on account of his levy. 


The 
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The Plaintiff submitted to be nonsuited. 

Topping and Lambe for the Plaintiff. 

The Attorney-General for the Defendants. 


IN THE COMMON .PLEAS. 


SITTINGS AFTER TERM 

A T G U I L 1) II A L L. 


Fountain, Administrator, v: Young. 
Assumpsit for Meat sold by the Plaintiff's Intes- 

p 

tate to the Defendant. 

Plea of Non-Assumpsit. 

The Plaintiff’s Counsel called a witness to prove 
an admission of the debt by the Defendant, in a 
conversation which he had had with him respect- 

ingit * 

The witness, at the time of the conversation 
stated, said. That he had been sent for by the De- 
VOL. VI. I fendant. 


113 


A person to 
whom a party, 
Supposing him 
to be an attor¬ 
ney, makes 
confidential 
communica¬ 
tions respecting 
his cause, is 
bound to give 
evidence of 
them, if called 
as a witness, 
attornies only 
being so privi¬ 
leged as to not 
being bound to 
disclose the se* 
crcts of Tlieit 
client*. _ 
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fendant, to consult with him as to his defence, the 
Defendant supposing him to be an attorney. He 
was, in feet, at that time, clerk of the papers in New¬ 
gate, but had been formerly clerk to an attorney. 

He admitted that he had been so sent for by the 
Defendant, under the impression that he was an 
attorney, and the communication was so confiden¬ 
tially made. 

Onslow, Serjt. for the Defendant, objected to 
his examination ; That if he had been an attorney 
there could be no doubt he could not be examined 
as to the facts so communicated to him ; and he 
contended that a similar privilege was extended to 
all confidential communications made to any person 
professing to act as an attorney, to whom the party 
had disclosed his affairs under a bona fide impres¬ 
sion of the person’s professional character. 

It was answered by Shepherd, Serjt. That 
there was no such privilege, except in the case of 
attornies. It was the business of the party to con¬ 
fine his communications to his regular attorney 
only, who was not bound to disclose what his client 
had informed him of, respecting his case, but other 
persons were bound by their oath to speak to alt 
matters within their knowledge. 

Sir James Mansfield, Chief .Justice, said. 
The rule of law, which protected clients from 
having their confidential communications respecting 
their cases given in evidence, was confined to the 
cases of the party’s attorney only, and there was no 
such privilege extending to other persons circum¬ 
stanced 
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stanced as the witness was. He should, therefore, 
be examined in chief. 

ITe was so, and the Plaintiff' had a Verdict. 

Shepherd , Serjt. and Puller for the Plaintiff. 
Onslow , Serjt. for the Defendant. 


END OF TRINITY TERM. 
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ARGUED AND RULED 

AT NISI PRIUS 


IN 


MICHAELMAS TERM, 48 GEO. III. 


■Dec. J80S, A MET 1'. LoNC». 

a person in pos- Phis was an action on the case, 
pape?” who^s The Declaration stated. That the Plaintiff had 

subpina!' 1 ^.# sue d out a Writ of fieri facias, indorsed to levy on 
to p"oduce'it* d ^ lc g°°ds of one Samuel Glover , directed to the 
rape'r bdonfrs Sheriff of Surry, and upon which he had returned 
to him or not. nu n a bona : That an action was brought against 

the Sheriff for a false return thereon : That it 
became necessary to produce the Warrant to levy 
under such fieri facias : That the Defendant, who 
was an Officer of the Sheriff of Surry, had been 

subpoenaed 
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subpoenaed as a witness on such trial, with notice 
to produce the Warrant whereon such levy was 
to be made: That he did not produce such War¬ 
rant, by reason whereof the Plaintiff was nonsuited, 
and forced to pay costs, &c. 

The Plaintiff produced office copies of the Judg¬ 
ments in the original action .of Amey v. Glover , 
and that of Amey v. Smith , Sheriff of Surry. 
In the former the Judgment was stated to be against 
Samuel Glover, jun. 

This was objected to as a variance. 

Lord Ellenborough said, That as there was 
but one action, there was no ambiguity ; if there 
had been another cause of the same name it might 
be fatal. 

The subpoena had been directed to Long and 
Grace , and they were called upon by it to pro¬ 
duce their, or either of their Warrants, and all 
papers, he. 

The Warrant had been directed by the Sheriff to 
Grace only; Grace had no house, but Loyig had 
a Lock-up-house, and it was used by Grace , who 
brought to it such persons as he arrested. A person 
who had been arrested by Grace , and locked up at 
Long's house, saw on a file there, the Warrant in 
question. 

A witness also swore. That he had a conversa¬ 
tion with the Defendant, and asked him. Why he 
did not produce the Warrant ? that he did not deny 
having it, but said he would nonsuit the Plaintiff in 
this action as he had done in the other. 

I 3 


The 
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The Attorney-General, for the Defendant, con¬ 
tended, That the action could not be supported 
against Long , who was not the Officer entrusted 
with the execution of the Warrant: he had no title 
to the possession of it; it belonged to Grace, to 
whom it had been directed. The action had been 
against the Sheriff for & false return ; and it was ne¬ 
cessary to connect him with his Officer; that was 
done by the intervention of the Warrant; Long had 
no legal possession of it, as it was not addressed to 
him ; and as to its being seen on the file, that gave 
no right to take it off and produce it, it was Grace* s, 
not his Warrant. 

Lord Ellenborough. The person who filled 
up this subpoena filled it up against both Grace 
and the Defendant Long, supposing that the War¬ 
rant might be in Long* s possession, though legally 
belonging to Grace. If the Defendant had the 
Warrant he was bound to produce it. lie was 
bound to obey the subpoena, however he might 
have come by the possession of the paper ; there is 
evidence to shew that at one time he had it in his 
possession. The question is, whether he had the 
Warrant in his custody, and then could have pro¬ 
duced it; that was for the Jury to say. 

Verdict for the Plaintiff. 

Park, Marryat and Pell for the Plaintiff. 

Attorney-General and Garrow for the De¬ 
fendant. 


IN 



HILARY TERM, 46 GEO. III. 1808. 


119 



IN THE COMMON PLEAS. 


SITTINGS AFTER HILARY TERM 

AT WESTMINSTER. 


Honey wood v. Sir i \V. Geary. r e b. isos. 

This action was brought to recover from the De -a Member of 

- , i*iii .a Committee, 

fendant a sum of money claimed to be due under who c< iiOncts 

an IC.ection for 

the following circumstances. a Candidate for 

In 1802 Sir Edward Kuatchbull , Sir W. Geary, meulX such'" 
and Mr. Honey wood were candidates for the County Pnnc!- 

of Kent; on the 1.5th of July Mr. Uoneywood had J^ s by wi " a>he 
a considerable majority, so much so that his election 
was deemed to be sure; Sir W. Geary was lowest 
on the poll. 

A proposition was made by a friend of Mr. PJo- 
veywood , (Mr. Leigh), to Mr. Larkins , who was 
at the head of Sir TV. Geary’s Committee, that Sir 
IF Geary should have the benefit of Mr. Honey - 
wood’s second votes, if he would contribute to the 
expence. It was then stated, that the proposition 
had been agreed to; that he had had such second 
votes, and by the effect of them finally succeeded; 
and the action was for the share of the expenses. 

Mr. Leigh was called, and was about to state 
what passed between him and Mr. Larkins , re- 

I 4 specting 
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specting the agreement for a junction of interest, 
and Mr. Larkins 9 s undertaking, on the part of Sir 
William Geary, to contribute to the expences. 

Best, Serjt. objected. That such conversation 
should not be given in evidence; no direct com¬ 
munication with Sir William Geary himself was 
proved : he might have delegated a power to his 
Committee to enter into such an agreement, but 
the Committee constituted one body, and any 
orders to bind hifn should be the act of the majority 
of the Committee; this was the act of Mr. Larkins 
only, and could not be obligatory cither on the 
Committee at large, or on Sir William Geary. 

Shepherd, Serjt. contended. That each Member 
of the Committee had authority; they were dele¬ 
gated by Sir IF. Geary to act for him. He cited, 
from Clifford’s Reports of the Southwark Election, 
a case before Lord Kenyon of the '/'cukesbury 
Election, in which evidence of the acts of Mr. Smith, 
an agent, was admitted by Lord Kenyon to bind the 
Candidate. Here Mr. Larkins was the agent of 
Sir William Geary confessedly: he was the Chair¬ 
man of the Committee ; he gave orders for every 
part of the conduct of the Election, which he should 
prove. 

Evidence to that effect was given. 

Mansfield, Ch. J. after observing. That it had 
been proved that the Committee had full authority 
to act for Sir IV. Geary ; that they had ordered 
chaises, and gave general orders respecting the 
Election, which Sir IV. Geary adopted and had 
the benefit of;—he should, therefore, hold Sir 

W. Geary 
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IV. Geary bound by an Agreement so made by 
.Mr, Larkins, acting in that capacity. He there¬ 
fore admitted Mr. Leigh to be examined. 

Verdict for the Plaintiff 

Shepherd, Runnington, Serjts. and C. Running- 
ton for Plaintiff. 

Be si and Vaughan , Serjts. for the Defendant. 


SITTINGS AFTER TRINITY TERM, 1808 . 

AT GUILDHALL. 


Young & Barley v. Smith & Phillips, 

Sheriffs of London. 


This was an action of Trespass on the case, against 
the Defendants, as Sheriffs, for a false return. 

The Declaration stated the issuing of a fieri 
facias against one John Tenant , at the suit of 
the Plaintiffs, under which the Defendants had 
entered : That Tenant had goods, which the De¬ 
fendants had taken in execution, and yet had falsely 


An adrrrtssioa 
respecting his 
debt, made hy 
the petitioning' 
(’loiitor, us ;td* 
missibic evi¬ 
dence in an at.' 
non in which 
the validity of 
the Commissioi 
oj Bankruptcy 
rotnes in quoe« 
non. 


returned nulla bona. 

The goods had been taken in execution by the 
Sheriffs on the 20th of November, 1807. 


On 
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Gn the 20th of November a Commission of 
Bankruptcy had issued against Tenant, and the 
defence relied upon was, that the Bankruptcy over¬ 
reached the time of the levy. 

The Act of Bankruptcy was proved to have taken 
place on the 4th of November . 

The principal point jn dispute was, whether a 
good petitioning Creditor's debt existed at that,time, 
sufficient to support the Commission. 

The debt was ^ sum of 208 /. claimed to be due 
to Stein, Smith and Co. who were Distillers, for 
Gin sold to Tenant , who was a Liquor* dealer, and 
which was proved to have been delivered to Tenant 
in the September preceding. 

No evidence was given as to the Gin having been 
sold on credit, and the petitioning Creditor’s debt, 
therefore, stood as a debt for goods sold and de¬ 
livered, due upon the delivery of the goods. 

To answer this, and to shew that at the time of the 
Act of Bankruptcy committed, the debt claimed by 
Stein and Co. was not a good petitioning Creditor's 
debt to support the Commission, it was relied on for 
the PlaintilF, that the goods had been soldpn credit, 
and that the credit had not then expired. To es¬ 
tablish that fact— 

The Plaintiff's Counsel called a witness to prove 
a conversation between himself and Smith, one of 
the petitioning Creditors, in which Smith , in an. 
answer to a question put by the witness, as to the 
Gin having been sold at three months credit, admit¬ 
ted the fact, that it was sold at three months credit. 

The 
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The three months had not expired on the 4th o£ 
November. 

It was objected, that what was said by Smifh was 
not admissible ; he was petitioning Creditor, but he 
was not a party in this suit, and that what was said by 
one who was not on the record, was not evidence. 

Sir J. Mansfield, Chief Justice, said. He had no 
doubt that the admission of the petitioning Credi¬ 
tor, as to any fact respecting his debt, was good 
evidence. 

He admitted the evidence, and the Plaintiff had a 
Verdict. 

Shepherd and Vaughan, Serjts. and * Espinasse, 
for the Plaintiffs. 

Best and Onslow , Serjts. and Scarlet for the 
Defendants. 


END OF TRINITY TERM, 1808. 
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CASE S 

ARGUED AND RULED 

AT NISI mi US, 

ON Tllli 

HOME CIRCUIT. 


MAIDSTONE SUMMER ASSIZES, ISOS, 


Coram LORD ELLENBOTtOUGTT, CII. JUSTICE. 


The King v. IIowe. 


i'iic ror.v ; rtiori 
dt a prison be¬ 
fore a Jiih-uet ot 
the pe.:ee, n ' ob¬ 
structing Offi¬ 
cers in which 
the evidence 
given is set out, 
cannot be given 
in evidence to 
contradict what 
is sworn by a 
witness.at. the 
trial as to wliat 
he swore L'eiorc 
the Justices. 


I ms was an information against the Defendant for 
obstructing a Sheriff’s Otlicer in the execution of 
his duty. 

Plea of Not Guilty. 

Evidence was given by the Officer of the ob¬ 
struction, and he swore to the person of the De¬ 
fendant as being the person who was guilty of it. 

The 
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The defence was an alibi. 

A witness was called for the Defendant to sup¬ 
port it. 

Howe , the Defendant, had been convicted of the 
obstruction before two Magistrates in the penalty 
of 100/. and the same witness, who was now pro¬ 
duced for the Defendant,. had been examined be¬ 
fore the Justices. 

The record of the conviction was produced in 
Court. 

On his cross-examination, he was asked as to 
what he had sworn before the Justices ? This was 
done with a view, and for the purpose of contra¬ 
dicting him, by the production of the Record of the 
conviction, as it set out the evidence as given before 
the Justices on the conviction ol Howe . 

It was proposed by the Counsel for the Prosecu¬ 
tion to give the Record of the Conviction in evidence 
to contradict what he then had sworn. 

Lord Ellenborough said. He would admit the 
Record of the conviction to be given in evidence, to 
prove that such a proceeding had taken place, but 
not to contradict the testimony given by the witness. 
Persons who were before the Magistrates should be 
called to prove on oath what there took place. 
The conviction itself, for the purpose proposed, 
waa therefore inadmissible, and he rejected it *. 

Shepherd 


* Sittingt after Michaelmas Term , 1790, at Guildhall. 

Rex ii. Akkrs. 

Information against the Defendant for obstructing a Custom-house 
Officer in the execution of his duty. 

Per Loti Kenyon- The Defendant’s Counsel have no right, not shah 

they 
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Shepherd, Holland and C. Runnington for the 
Prosecution* 

The Common-Serjcant and Gurney for the 
Defendant. 


they he permitted to enquire the name of the person who gave the infor¬ 
mation of the smuggled goods. # 

A question having arisen as to the Defendant’s right to gb into the 
question of, Whether the goods were smuggled or not ? 

Per Lord Kenyon. Where the Officers have an information of smug¬ 
ged goods, which affords a probable ground to warrant the search, per¬ 
sons obstructing them in their search, or in the discharge of their duty, 
are liable to an information for the obstruction, whether smuggled goodi. 
are found of not. But the Officers search at their peril. 


Pearson r. Hutchison. 

in an action on Tuis was an action on a Bill of Exchange by the 

a Promissory 0 J 

Note, the holder Indorsee against the Acceptor. 

is nor bound ” 4 

to take an in- The Bill was stated to be lost, and the Plain till' 

demon* if the 

Note has been had offered the Defendant an Indemnity, which the 
latter had refused. 

This was offered at the trial as a reason for its 
non-production, but no proof of the actual loss was 
offered. 

Lord Ei.lfnkorotjgh, C. J. was of opinion. 
That the Plaintiff could not recover. His Lordship 
said. If the Bill was proved to have been destroyed, 
he would admit parol evidence of it. It had been 
laid down by Mr. Justice Bullcr, in a criminal case, 

an 
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an indictment for forgery, in which case the pri¬ 
soner was proved to have swallowed the note on 
which the forgery was imputed, that parol proof 
of it was admissible evidence. 

Here the instrument being negotiable it might 
have passed into other hands, and the Defendant 
would remain liable, and might be called upon to 
pay it over again. 

But it was said that an Indemnity was offered, 
and this brought it to the question of Indemnity, 
whether the Defendant was bound to accept it; as 
to that he was of opinion. That no one was bound 
to accept of it, as he would remain liable to an ac¬ 
tion on the Bill, to which he would have no defence, 
and then be forced to have recourse to his Indem¬ 
nity. 

Holland cited an authority from Marius , That 
the Acceptor ought to pay where the Bill was lost. 
But the Chief Justice thought it could not be relied 
on, and that such a construction would be produc¬ 
tive of much inconvenience, if taken in so general a 
way. 

Plaintiff nonsuited. 

Attorney-General and Holland for the Plaintiff 

Garroiv for the Defendant. 
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CASES 


ARGUED AND RULED 

AT NISI PR I US; 

IN 

MICHAELMAS TERM, 50 GEORGE III. 


AT WESTMINSTER. 


Nov.* 9 . Goodtitle ex d. Pinsentw. Lammimax. 

Ejectment to recover the possession of a Baker’s 
Shop and Cellar, demised by the Lessor of the 
Plaintiff to the Defendant. 

The premises were described in the Declaration 
as “ situate, lying, and being in the united Parishes 
of St. George the Martyr , and St. George 
Bloomsbury .** 


A Witness 



MICHAELMAS TERM, 50 GEO. in. 
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A Witness being asked where the premises were 
situate ? said they were in the Parish of St. George, 
Bloomsbury. 

This being objected as a ground of nonsuit,—It 
was answered that the Parishes were united by Act 
of Parliament, and that the premises were therefore 
right ly described .in the Declaration. 

It y/as answered. That this was for the purpose 
only of jointly supporting the poor, and for no other 
purpose 

Lord Ellenborouoh said. It was certainly so ; 
That for all other purposes they were distinct Pa¬ 
rishes ; and nonsuited the Plaintiff. 

Wipjnf for the Plaintiff. 

Garvocc and ’Espiuasse for the Defendant. 


S ri r ,k Meykick. 

Tins was an action brought by the Plaintiff, a a promise by 

, r , . ihe master of a 

private sauor, to recover the amount or rus wages, vessel of an ad- 
on a voyage from Loudon to the Baltic!; and back. to a sailor, for 
The sum claimed was partly for monthly wages, iiip, tbe voyage : 
according to articles which he had signed, and a 13 VulJ ' 
further sum claimed under these circumstances. 

Two sailors, part of the crew, had deserted the 
ship, and the master (the Defendant), not being 
able to supply their places at Cronstadt , promised 
to divide among the crew, in addition to their 
wages, the wages due to the two men who had 
deserted. 

Von. VI. 


K 


Upon 
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Upon this being claimed, it was objected. That 
any engagement by the master tor a larger sum 
than was stipulated for by the articles was void, and 
the case of 7/n;r/.» v. iPalaotu Peake N. P. Cases, 


p. 72, cited. 

It was answered, Thar this case was very difir- 
rent from the case cited: That this engagement 
was made be. ,ro the shin sailed on her #oyage 
home ; it was made under no coercion, from the 
apprehension of danger, nor ex to, ted from the 
Captain; bur a voluntary oiler ou his part tor extra¬ 


ordinary service 

Lord Ei.lemjorouch ruled That the Plaintiff 
could not recover this .part of his demand. 1 iis 
Lordship said I hat' he recognised the principle 
of the ca -c of Harris v. il 'it mm as founded on 
just; and proper policy. When tile IT -vr eu 
entered on board the ship, he stipulated 10 do all 
the work his situation called upon him to do. 
Here the voyage? was to the liaf/.c/t and back, not 
to ('ronslaeit only; if the voyage had then termi¬ 
nated, the sailors might have made what terms 
they pleased. If any part of the crew* had died, 
would not the remainder have been forced to 
work the- ship home ? If ohat accident would have 
left them liable to do the whole work without any 
extraordinary remuneration, why should not deser¬ 
tion or casualty equally demand it ? 

Verdict for the monthly wages only. 


.Attorney-General and * Espi nasse for Plaintiff. 
Carroxv for the ^Defendant. 
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ARGUED AND RULED 

AT NISI PRIUS, 


IN 

HILARY TERM, 1810. 


SITTINGS AFTER TERM 


AT WESTMINSTER. 


Pjmdi; q. t. v. StI'BDS. 


])m>t to recover the Penalty given by Statute 5 
j:H*. for following a trade, not having seived an 


ap;nentio. fLp. 


The tn^ie was that of a Coachmaker. 
Jt was object:.d, That this Statute c: 
on t-uch trades as were in use at the 
Statute being passed. 


Jy operated 
tame of the 


Lord fi.LMNBoRoiiaK assented, and nonsuited 
the Plaintiff, saying, T but the trade of a Coach maker 
was not one in use at the. time of Queen GHz. 


Gan ow and Lcrwcs for the Plaintiff. 
I’arh and Sclzvyn for the Defendant. 
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Where nn 
action is de¬ 
fended by an 
ruder of Vestry, 
and the c.vpcn- 
c ts ordeird to 
be ilifiuycd out 
i>l the Poors' 
flutes, which 
canw.it legally 
be done ; a i‘a - 
fishionet wlm 
only truant u* 
submit'to pay 
the tate, and 
not otherwise to 
contribute, is % 
good w jtness. 


ARGUED AND RULED 

AT NISI PRIUS, 


ON THE 

HOME CIRCUIT. 


MAIDSTONE LENT ASSIZES, 1810 . 


Coram LORD CHIEF BARON MACDONALD. 


Yates v. .Lance. 


PRliSSrASS. 

Justification under a right of way claimed as a 
public Highway. The way claimed as a public one, 
was in the front of the Ship Tavern, at Greenwich, 
under a Colonadc, and leading by steps down into 
the river. 

The Plaintiff was the proprietor of the Ship 
Tavern. 

The 
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The action was defended by an order of Vestry, 
and by a resolution of the Vestry, the expenccs 
were to be defrayed out of the Poors* Rates. 

A Witness was called for the Defendant. 

JMarryat asked him on his voire dire. Whether 
he was not a Parishioner and paid rates ; and whe¬ 
ther he was not present at the Vestry when the 
expeifccs of the action were ordered by a resolution 
of Vestry to be defrayed out of the Poors’ Rates ? 

Having answered in the affirmative, lie objected 
to him as interested. 

It was answered. That no such appropriation of 
the 1 \)ors* Rates could legally be made, and there¬ 
fore lie was under no legal obligation to pay ; and 
being asked whether in case be was not bound by 
lav.' to pay the Rates made for the purpose of de¬ 
fending the cause, he meant to contribute out of 
his own pocket t 

He said he did not. 

The lan d Chief Baron held him to be admissible, 
saying. There could be no such appropriation of the 
Poors’ Bates, of course he could not be bound to 
contribute in that shape ; and he had refused to be 
bound in any other way ; he had not therefore an 
interest sufficient to render him incompetent. 

Gar rove and Marry at for the Plaintiff. 

Heat, iSerjt. and Pooley for the Defendant. 


K 
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KINGSTON LENT ASSIZES, 1810 . 


Stringer v. Martyr, Esq. 


r JT RES pass for taking Plaintiff's goods, 
pc ds Defendant pleaded that he was a Justice of Peace, 

unrioT.unends. Tat the goods were taken under a Warrant on a 
if th-no.icc of Distress for Poors’ Rates, and tendered 40s. amends 

at:it 11 II v ' 


claims K ods to lin( ] fr Statute Jthins I. 

the value of the 

sum tcmir:rri, The tender was admitted by the Replication. 

and :t is admit- J J 

ct,i, t ..!<-.uiaiif The Plainiiff put in the notice of action under 

must hate a 

Vcxdict. the Statute of George the Second, which was in 
these words : 


ts You having on or about the 70th day of N r o- 
<c vernber, i S07, seized and taken, and caused to 
<c be seized, and taken certain goods and chattel:;; 
“ to-wit, ten pewter dishes, the property of If/7- 
“ Hu, s S(i in,i\n\ being of a certain large value, 
to-wit, the value of *21. and carried aA/ay the same 
* c from and out of a certain Messuage and Dtvel- 
e< ling house of the said William Stringer, situate 
<c and being in the Parish of the Holy Trinity of 
<c Guildford, but without the bounds of the Cor- 
“ porate Jurisdiction of the Town of Guildford , 
<e and having afterwards sold and disposed of the 
“ same ; I do therefore give you notice that an 
M action will be commenced for the same. 

“ Signed by Plaintiff’s Attorney.” 

Upon 
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Upon the notice being read, Best, Scrjf. ob¬ 
jected, That upon this notice there must be a ver¬ 
dict for the Defendant: That the tender being of 
2/. and the Replication having admitted the value 
of the pewter dishes to be 2l. though laid under a 
viz. the Plaintiff could not go beyond 21. though 
the Jury could give less ; the sum tendered there¬ 
fore fevered the Trespass, and was by the Plaintiffs 
own shewing sufficient amends. 

Garrow, for the Plaintiff, contended. That the 
taking of the dishes was not the only Trespass com¬ 
plained of, it was also for taking them out of his 
Dwelling house ; so that there was a Trespass ns to 
the house, which would nor be covered by the 21. 
tendered, which applied to the goods only. 

The Lord Chid Baron, after referring to the 
notice. Was of opinion that the Trespass complain¬ 
ed of, applied to the goods only ; the part respect¬ 
ing the house being the place only where they .were 
taken, and not a distinct Trespass j and that the 
Plaintiff having admitted the tender, and by the 
notice having limited the value ot the goods lost to 
2 /. C011I4 claim no more; and that it was covered 
bv the tender. 

The Plaintiff was nonsuited. 

Gar vow and Marry at for the Plaintiff. 

Jit it, Serjt. for the Defendant. 
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ESSEX SUMMER ASSIZES, 1810 . 


Coram LORD ELLENBOROUGH, CHIEF JUSTICE. 


juiy t lBio. Rex v. Great Canfield. 

An indictment This was an indictment against the Parish of Great 

for nor repair* ° 

descriiTcatUrcct Caw/ieW, ^ or not repairing a Road. 

The indictment stated that there was, and from 
time to time, whereof the memory of man was not 
to the contrary, had been a certain public King’s 
Highway, leading from Great D unman in the 
County of Essex* to the village of Little Canfield, 
and from thence to the village of High Jtoothings, 
in that County ; and for all the King’s subjects to 
pass and repass, &c.; and then and there averred that 
divers, to-wit, 120 perches of the said Road, leading 
from &c. to See. was ruinous, and out of repair. 

There was a direct Road from Dtmmow to Lit¬ 
tle Canjield, but the Road which lead to High 
Jdoothings and which was the Road indicted, turned 
off from the Road leading from Dunmow to Little 
Canfield, a quarter of a mile before you came to 
Little Canfield j so that to follow the Road as laid 

in 
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in th£ indictment, a person must in going to Little 
Ca /.Jield pass by the Road leading to High Nnoth¬ 
ings, and having gone to Little CanJieLd , return a 
quarter of a mile back again to get into the Road 
from Little Carifield to High Roothings, as laid in 
the indictment. 

It was objected by Defendant’s Counsel, That 
this was a fatal variance in the description of the 
Road indicted. That the indictment charged that 
the Road led from Great Duninow to Little Can* 
field , and from thence to High Routlnngs by the 
Road indicted; whereas, in fact, he must turn 
back a quarter of a mile from Little Canfield , be¬ 
fore he could get into the Road indicted. 

Lord Ejllknbo rough said. That the description 
of the Road meant a direct communication from 
Gnat Dunmow to High Roothings , through Little 
Canfield ; and as it appeared that a person who 
went from Dunmow to Little Canfield must turn 
back a quarter of a mile from Little. Cat field be¬ 
fore he got into the Road indicted, the variance 
was fatal, and the Defendants entitled to an acquittal. 
The Road indicted did not lead from Canfield and 
Dunmow, but from the middle of the Road which 
led from one to the other. 

The Defendants were acquitted. 

Best, Serjt. and Poolcy for the Prosecutors. 

The Common Serjeant and > Lspinasse for the 
Defendants. 


maidstonb 
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MAIDSTONE SUMMER ASSIZES, 1810. 


Steaks i. Smith, Clerk. 


brou-hVagainBt This was an action of Trespass against the De- 
ivice. anri :'o- fendant, who was a Justice of Peace for the County 
suimhiov^of Kent, for breaking and entering the Plaintiff's 
by thl^Atiilrnoy house, and searching it without authority, and in- 
demerit.in*; l,i,n-J Urin ff IllS S°° ds * 

don aS if !i. 1 fa"t ^ ke Plaintiff put in the notice pursuant to the 

it ,*,n wrst- Statute 22 Geo. II. 

mmutcr, it is fa- 

laI> The notice was Signed Joint Spencer Young, 

Attorney for Plaintiff, A r <w Inn , London ; that 
being the description of his place of residence, as 
required by the Statute. 

It was objected. That New Inn, where the At¬ 
torney lived, (it being ascertained to be«tfVrw Inn, 
near St. Clement’s,') was in Westminster , and not 
in London; and that, therefore, there was a mis¬ 
description of the Attorney’s residence. 

Lord Eli.knborouoh ruled the objection to be 
sufficient, and Plaintiff" was nonsuited. 


Best, Serjt. and ’ f 'spinassc for the Plaintiff. 
Gar row for the Defendant. 
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* Account. 

Wh.BE parlies, having cross 
demands, settle and balance ac¬ 
counts, though part of the Plain¬ 
tiff's demand was for which no 
action could be supported, the 
settlement of the accounts shall 
bind the Defendant, so that he 
cannot set up the defence to an 
action for the balance. Daw- 
sun v. Remnant. Page i_ i 

Agent. 

1. An affidavit of an agent can¬ 

not be used to prove a fact 
against the principal, where he 
cannot himself be railed, but 
the principal has used an affi¬ 
davit of the agent in an appli¬ 
cation to the court, in which 
a particular fact is stated, the 
affidavit of the agent may be 
used as evidence. Johnson v. 
U ard. _ 47 

2. An agreement entered into by 

one of the committee on an 
election shall bind the candi¬ 
date. tluncywoud v. Sir IV. 
Geary. 1 11) 

Agreement. 

If a tenant holds under an agree¬ 
ment for a lease, which speci¬ 


fies the covenant to be inserted 
in the lease, with a right of 
entry for breach of them, an 
ejectment may be sustained on 
any breach, though no lease 
has ever been executed. Doe 
ev deni. Oldershaw and Alt. v. 
Breach. Page 10(i 

Annuity). 

Where an annuity has been grant¬ 
ed for a sum paid as a consider¬ 
ation lor it, that is, money had 
from ttie time of the erant, if 
the annuity is at anv subsequent 
time set aside, and where the 
grantor became bankrupt, after 
the grant, hut subsequent to its 
being set aside, it is barred by 
ho- certificate. Walker v. Pes- 
carry. 98 

Apprentice. 

Where an apprentice is bound for 
five years, and a bond given 
conditioned for his service, the 
binding being void under the 
stat. 5 Eli/., as not being for 
seven years, the bond is also 
void. Burney v. Jennings. 8 

Attorney/. 

1 . If a Defendant, being sued, 
pays the Plaintiff, after the writ 
is sued out, the money without 

discharging 
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discharging the costs, the attor¬ 
ney may proceed in the cause 
notwithstanding. Toms v. 
Vowel. Page 40 

2. A person to whom a party, 
supposing him to be an attor¬ 
ney, makes confidential com¬ 
munications respecting his cause, 
is bound to give evidence of 
them, ii called as a witness, at- 
rorneys only being so privileged 
as to not being "bound to dis¬ 
close the secrets of their clients. 
"Fountain , administrator, .v. 
"Young. 113 

B 

Banker. 

If a bill is accepted, the person 
who takes the hill does it untier 
all the terms of acceptance, and 
therefore if made payable at a 
banker’s it must be demanded 
within banking hours. Par¬ 
ker v. Gordon . 41 

Bankrupt. 

!?. If &. trader, against whom a 
commission ot bankruptcy has 
issued, has acquiesced in it so 
far as to goto the different cre¬ 
ditors to solicit them to vote for 
particular persons as assignees, 
he cannot afterwards question 
the commission in an action for 
money raid and received airainst 
tli ose persons, whether fie is an 
object of the bankrupt laws or 
not. L'J:e v. Howe 6c Rogers. 

Page 20 

2. A debt of J007. for goods sold 
on credit will not support a 
commission of bankrupt until 


the credit expires, if a bill is 
given for them; but if sold on 
the terms of giving a bill at 
.two months, and no bill is in 
fact given, a commission on 
such a debt cannot be supported. 
Hoskins , assignee of Brighton, 
a bankrupt, v. Dupe ray. 55 

3. If a person, against whom a 

commission of bankrupt issues, 
acquiesces in it so far as Jo take 
a part in the sale of his own 
effects under the commission, 
he shall not afterwards be al¬ 
lowed to question it. Clarke 
v. Clarke and Brown. 01 

4. Where an annuity has been 
granted for a sum paid as a con¬ 
sideration for it, that is, money 
had and received from the time 
of the grant, if the annuity is at 
any subsequent time set aside, 
and where the grantor became 
a bankrupt alter the grant, but 
subsequent to its being set aside, 
it is barred by his certificate. 

H'alkvr v. Lcscariy US 

5. An admission respecting his 
debt, made by the petitioning 
creditor, is admissible evidence 
in an actum where the validity 
of the commission of bankrupt¬ 
cy comes in question. Young 
and .Burly v. Smith and Phillips. 

121 

Bastard. 

Where the father of a bastard 
child, against whom an order of 
filiation hud been made, paid 
several sums on that account to 
the parish, and during all that 
time for which lje paid the 
child had been in the Foundling 
Hospital, and the parish put to 

no 
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tt« expenrc, lie may recover it 
back. Hodgson v. Williams. 

' ' Bage 39 

Bill in Equity . 

Pepositions taken under an old 
commission may be admitted 
without producing the commis¬ 
sion, as it may he presumed to 
be lost, < iliter , where under a 
recent one the bill and answer 
need not be produced. Bayley 
and Alt. v. Wylie. fa\5 

Bill of Exchange. 

1 When three persons undertake 
to accept bills for a particular 
concern, and the drawer draws 
bills on account of one of them 
onlv, and not for the particular 
concern* and he accepts in the 
name of the time, such bill 
cannot be recover 1 .J bv a bona 
fide bolder who received it from 1 
the drawer again-o the other » 
two. Williams v. Thomas linn - ] 
ter and others. IK 

9. If a bill is accepted, the person 
taking the bill does it under all 
the leaps of acceptance, and 
therefore if made payable at a 
banker’s, it must he demanded 
within banking hours. But hr 
v. Oor doit. 41 

3. In an action by the indorsee of 
a bill of exchange, where seve¬ 
ral indorsements have taken 
place which are laid in the de¬ 
claration, though necessary to 
be proved in general, yet if the 
defendant applies for time to 
the holder, and offers terms, it 
is an admission of the holder’s 


title, and a waiver of proof of 
all the indorsements, except the 
first. Bosanquet v. Anderson, 

i Page 4-3 

4. An indorsement on a bill of 

exchange in these words: Pay 

the contents of the bill to A B, 
being part of the consideration 
in a certain deed of assignment, 
executed by the said A B to the 
indorser and others,” is not- a 
limited indorsement. Potts v. 
Reed. 57 

5, « If Defendant to a debt, other¬ 

wise bound by the Statute of 
Limitations, admits the debt, 
but claims to be discharged by 
a written instrument, but which 
being referred to, does not 
amount to a legafdischarge, he 
shall be bound by the admis¬ 
sion, and the ease thereby taken 
out of the Statutes. Partington 
v. Butcher. (>G 

(>. It is a good defence to an ac¬ 
tion on a bill of exchange, that 
it is not produced or shewn to 
lie lost or destroyed, though the 
patty promised to pay it. 
l Vowel v. Roach. 76 

7. In an action on a promissory 
note, the holder is not. hound tt> 
take an indemnity if the note 
has been lost. Pearce V. Hut¬ 
chinson. 120 

Bond. 

Where an apprentice is bound for 
five years only, and a bond 
given conditioned for his ser¬ 
vices, the binding being void 
under the Statute. 5 Elix. as not 
being for seven years, the bond 
is also void. Burney v. Jim- 
logs, 8 

Broker. 
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Broker. 

The broker whb made the distress 
is not an admissible witness for 
the Defendant unless released. 
Field v. Mitchell. Page 7 3 

C 

* 

Case (Action on). 

1. If a person employs a tradesman 

to do any work for him, and Jin 
the execution of it the trader, 
by his negligence, causes any 
injury to any one, the person 
employing him is liable for the 
injury arising from such neg¬ 
lect. Sly v. Edgley. <5 

2. If the daughter of a person per¬ 

forms all the duties of a servant, 
all domestic ollices in her fa¬ 
ther’s house, though she dots 
riot actually sleep in the house, 
is seduced, the father may sup¬ 
port an action per quo.! i 

amisit. Maun v. U arret!. 32 

3. Case will not lie for taking an 
excessive distress, where m.e 
thing only could be taken, 
though greatly exceeding in 
value the amount ol the dis¬ 
tress. 

Express malice not necessary to 
be proved" to support the De¬ 
fendant. Field v. Much, ll, 7 1 

Contract (Illegal oneJ. 

Where parties, having cross de¬ 
mands, settle and ha lance then- 
accounts, though part of the 
Plaii|tjfPs demand was for which 
no action could be. supported, 
the settlement of the accounts 


shall bind the Defendant* so 
he cannot set up that defence 
to an action for the balance. 
Dawson v. Remnant. Page 24- 

Conviction. 

1. Where a person is convicted 
under Stat. Geo. 3. chap. 30, 
and a warrant issued to levy his 

I goods, the magistrate may order 
him verbally to be kept in cus¬ 
tody until a return is made on 
the warrant. Still v.' flails 

and Harris. 3d 

2. 'Hie conviction of a person 
before a Justice of the Peace of 
obstructing officers, in which 
the evidence given is set out, 
cannot be given in evidence to 
contradict what is sworn by a 
witness ..at the trial, as to what 
he swore before the Justices. 

The King v. Ilozvc. 124 

C- > ;< r/- J\7 arti a L 

An action will not lie against a 
Member of a Court martial for 
observing on the conduct of a 
.Prosecutor a- malicious and in- 
jnrious to the servic c w :md mak- 
ing that part oi the sentence 
acquirin' the officer tried by 
such Com i-martial. Jckjll v. 
fSir Juha Aloore. G3 

Creditor. 

fit an action by an executor or aii 
administrator for a debt due to 
the intestate, a creditor of the. 
intestate is a good witness to 
prove it. Pauli, administrator 
of Sutton v, Brou n. 34 

Demurrage 
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Demurrage. 

If a persoji receives goods from 
on board ship, which are ship¬ 
ped to the shipper’s order, or 
bis assignees, paying freight 
with a certain allowance for jle- 
juurrage, he makes himself, hv 
acceptance of goods, liable to ail 
the terms of the bill of lading, 
and of course to demurrage. 
Dobbin v. Thornton. Page 1(3 

Depositions. 

1. Depositions taken in an action 
on a policy of insurance of the 
Captain, who is a!.-o part o.vm r, 
when lie'toss is imputed to his 
nnscomlut ;, ;u m« i vidcnce. 

l'uo!->r v. Oh / war. 27 
.2. Depositions tal ui under an old 
commission may tie admitted 
without producing the commis¬ 
sion, as it may be pic timed to 
be lost, uTiter ul.eic under a 
recent one, the bii! and answer 
need not be produced. Bay try 
and iTj hi. a.~> 

Distress . 

Case will not lie for taking an 
excessive distress, where one 
thing may only betaken, thougn 
greatly exceeding in value the 
amount of the distress. 

Express malice is not necessary to 
be produced to support the De¬ 
fendant. Field v. JSlitchbll . 7 i 


E 

Ejectment. 

1. Agreement for a demise for a 
year, the rent to he paid weekly, 
and to have a month’s warning 
if no default was made in pay¬ 
ment of the rent, but which 
agreement the lessor afterwards 
refuses to execute, and the te¬ 
nant pays his rent weekly. He 
jis entitled to a month’s notice 
to quit, though the agreement 
was not executed, and although 
if a weekly tenant, a week’s 
notice was good. Doe ex dent. 
Peacoi k v. It after. Page 4 

2. If a tenant c onics in the middle 
of a quarter .land afterwards pays 
ior the tunc to the beginning 
of a kilterrer\ul:ir ijuarlcr, 
from winch time hi: pays half 
vearlv, his tenancy commences 
from that regular quarter-day 
to which he paid up. Doe ex 
Jem. Holcomb v. Johnson. lu 

ti. A notice g'vtn on ihe 25th of 
September to quit at the end of 
six calendar months, is good u> 
determine a hnldmir, comitiroo 

I ing on the ‘’.olh ot March. 

j Howard v. H bins toy. 55 
4. If a notice to quit is directed to 
the tenant by a vvrdng Christian 
name, and he keeps it, it is a 
waiver of the misdirection, and 
the lessor may recover on it, if 
there was no other tenant of tfie 
name. Doe v. Spiller . 70 

5. If a tenant holds under an 
agreement for lease, which spe¬ 
cifies the covenants to be con¬ 
tained in the lease, witTTa right 
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of entry, for a brcaeh of them, 
an ejectment may be sustained 
on any breach, though no lease 
has ever been executed. Doe 
ex Jem. Oldershaiv and Alt. v. 
Breach. 1 0G 

6 . If parishes are united for paro¬ 
chial purnoses, if an ejectment 
is brought it must be laid in 
the parish where it really is 
situated. Doe ex dtm.Pinsent 
V. Lammiman. Bage 128 

Election. 

An agreement entered into bv 
one of the committee on an 
election shall bind the candi¬ 
date. Honey rvood v\ Sir IV, 
Geary . 119 

Evidence. 

1 . An unstamped agreement -may 
be evidence of an hol’-ng. Doe 
ex Jem. Peacock v. Ita/lan. J 
£. Depositions taken in ; n action 
on a policy of insurance of die 
Captain, who is ah ' pn-t owner, 
where the loss is imputed to his 
misconduct are not evidence. 

Taylor v. M s Vicar . 27 

3. In an action by an indorsee ot 
a hill.of exchange, where seve¬ 
ral indorsements have' taken 
place, which are laid in the de¬ 
claration, though necessary to 
be proved in general; yet if the 
Defendant applies for June to 
the holder, and offers terms, it 
is an admission of the holder’s 
title, and a waiver of proof of 
all the indorsements, except 
the first, Bosanquet v. Anuer- 

41 


4. An affidavit of an agent c # annot 
be used to prove a fact against 
his principal when he can him¬ 
self be called ; but where the 
principal has used an affidavit 
of the agent in an application 
to the Court, in which a parti¬ 
cular fact is stated, the affidavit 
of the agent may be used as 

t evidence of that fact. Johnson, 
v. Ward. Page 47 

b, A parol evidence is adfmssihle 
to shew the day on which a 
trial at Nisi Prius takes place. 
Thomas v. Ansley and Smith. 80 
G. If a person says. I’ll pay vou 
money if A B says it is clue, and 
A B being applied to, says it is 
due, but is dead at the time the 
action is brought, what he had 
. sait! respecting the said debt is 
evidence. Daniel v. Pitt. 74 
7 . Tt a good defence to an action 
on a bill oi exchange, that it is 
not produced, or shewn to he 
lost or destroyed, though the 
party promi-ed to pay it. 

Pou-el v. lioaiJ' aod Alt. 76 

5. Depos ;, i''ns taken under an 

old commusion may he admit¬ 
ted without producing the com¬ 
mission, as it may be presumed 
t<- be lost, aliter , where under a 
recent one, the bill and answer 
need not be produced. Bay ley 
and Alt. v. H ylic. 85 

9. Where, by rule of Court, a w it¬ 
ness is about to go abroad, is 
permitted to be examined on 
interrogatories, they may be 
given in evidence, if the witness 
h is sailed on the voyage, though 
fie may have been, put back into 
poi t from bad weather, Fonsick 
V , Ag n , 02 

10, A 
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ffiK In ease against tHe Sheriff for* 
taking insufficient pledges un> 
replevin, in proof of the msuffi- 
cionoy of the circumstances of 
it is evidence that they 
*werfe m debt, had been aoplied^ 
to for payment, and promised 
payment, but did not pay. 
Gwyllim v. Scboley and *AU,' 
' * Pag 0 100 

14. Though an instrument comes 
out of the possession of the ad¬ 
verse party m consequence of 
A notice to produce it, it it has 
been executed m the presence 
of a Subscribing Witness, he 
must be called to prove the exe¬ 
cution of it. J&mtion v. Lezu~ 
cllm. 101 

1£. A person in possession of any 
paper, who is served with a sub¬ 
poena, dates hceu, is bound to 
roduce it whether the paper 
elongs to him or not. Amey 
V. Lang. Pag* 1W 

|S. An agreement entered into by 
one of the committee on an 
election shall bind the candi¬ 
date. Honej/wood v. Sir W. 
Gtafy^ 119 

I*. An a3mission respecting his 
debt, made by the petitioning 
creditor, is admissible evidence 
in an action in which the vali¬ 
dity of the commission of bank¬ 
ruptcy comes in question. 

Young and parley v. Smith and 
PJtUfys. 121 

35. The cbnviction of a person 
before a Justice of the Peace for 
obstructing offerers, in which 
the evidence given is set out, 
cannot be given in evidence to 
contradict wnat is sworn to by 


a witness ajt tfife trial, as to white 
he swore before the Justices. 

The King v. How*, 1$4 

16. person to whom a party. 
ShppOsihg hliii to He an iUtoi* 
hey, niedus fcohfidential Odm- 
irlpnications respecting hi* cddse, 
id bound to give evident or 
thCin, if called as a witness, at? 
torli&yb only being so privileged 
as to not being bound to dis- 

# clove thfc-secrets of their clients. 
Fountain , administrator, v. 

Young, lit 

Executor . 

1. Where a policy of insurance 
has been efkcud on the life of 
a debtor, as a sefcuiity to the 
lender ot money, anq the lender 
charges the prermutn to the 
account of the debtor, who pays 
them, if the principal is after¬ 
wards paid, the debtor,, or hit 
representative, is entitled to the 
policy, Holland v.JSnt&ti. 1 1 

B. In an action by an execute# or 
administrator fur a debW due to 
the intestate, a creditor of iBte 
intestate is a good witness, to 
prove it. Pauli, administrator 
of Sutton , v. Brotyn. 54 

3. If executors, who are by the 
testator’s will to carry on hi* 
trade for the benefit of his fa¬ 
mily, suffer a person Ho clfty oil' 
the trade m his«4u iui*e, Such 
ersons may bring actions in 
is oWn name for goods told by 
him, though afterwards dacotam- 
able to the exebufora*- tVtlkes 
v. Lister. * 


Falifar 
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F 

Father. 

If a daughter of a person performs 
all the duties of a servant, and 
all domestic offices in her fa¬ 
ther’s house, though she does 
not actually sleep in the house, 
is seduced, the father may sup¬ 
port an act ion, per quod, servi- 
tum amUit. Mann v. Barr,'ft. 

Page ti 2 

Freight. 

3. If a person receives goods from 
aboard ship, which ;;re shipped 
to the ship; cr’s order, or his 
assignees, p.-ving freight with a 
certain allowance for demurrage, 
he makes himself, by acceptance 
of goods, liable to ail the terms 
of the b’!l of lading, ana of 
■course to demurrage. JJof im 
v. Thornton. <» 

12 . It goods consigned from abroad 
are delivered to a person, who 
in tact is,.not the consignee, if 
he accepts the goods, he is lia 
hie for.tite freight. Seagurt v. 
bcQtt. 22 

G 

Game. 

^Vhere a person is convicted under 
Statute Geo. ii. chap. SO, 
aud a warrant issued to levv the 
pi naltv on his goods, the Ma¬ 
gistrate may order him verbally 
to be. kept in custody, until a 
jXeturn is made on the warrant 
'%till v. Walls and Harris. M> 


Guarantee. 

A guarantee by a third person on 
the sale of goods is within the 
exception of the stamp *ets re- 
.. specting agreements, and need 
not be stamped. Warrington 
a tid yill. v. Fur her and War¬ 
rington. 89 

Goods sold. 

The mere act of striking a balance, 
for goods sold. of an account 
between two parties, r does not 
entitle she party, in whose fa- 
., .vour the balance is, to interest 
from that time, unless the ino- 
, uey was then to be paid. 

CfuJie v. Duka of York. 45 
Vide Guarantee and Stamp. 

I 

Indemnity. 

In an action on a promissory 
note, the holder is not bound to 
take an indemnity if the note 
has been lost. area v. Hut¬ 
chinson. • 124 

Indictment. 

An indictment for not repairing a 
road must describe a direct road. 

Rex v. Great Canfield. Ib6 

Interest. • 

1 . The mere act of striking a ba- 
Jatictt, for goods sole, ol an ac¬ 
count between two pai lies, does 
not entitle ihe iu whose 

favour 
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favour the balance is, to interest 
from, that time, unless the mo¬ 
ney then was to be paid. Chalie 
v. Duke of York. 45 

2 .- Where, by a rule of Court, a 
witness about to go abroad is 
-examined on interrogatories, 
they.may? be given in evidence 
if the witness had sailed on the 
vofage, though he may have 
put hack into port from bad 
weather. Fonsick v. Agnd. 92 
• * 

.» 

Justice of the Peace . 

1 . Trespass against the Justice of 
the Peace for taking goods under 
his warrant, and tenders amends, 
if the notice of action only claims 
goods to the value of the game 
tendered, and it is admitted, the 
Defendant must have a verdict. 
Stringer v. Martyr, E6q. 134 
It, If an action is brought against 
a.Justice of the Peace, and no¬ 
tice given under Statute 22 Geo. 
II. awl signed by the attorney 
for the Plaintiff, describing 
himself as of London, if in fact 
it is in Westminster, it is fatal. 
.S 'tears \, Smith, Clerk. 138 

h 

Landlord and 'Tenant . 

5. An agreement for a demise for a 
year, the rent to be paid weekly, 
and to have a month’s warning 
if no default was made in pay¬ 
ment of the rent, but which 
agreement the lessor afterwards 
refuses to execute, and the te¬ 
nant pays his rent weekly. He 
is emit led to a month’s notice 

L 2 


to quit, though the agreement 
was not executed, and although 
if a weekly tenarft, a week’s no¬ 
tice was good. Doe ex dem . 

• Peacock v. Raff an* ♦ 

2 . If a tenant comes in the middle 
of a quarter, and afterwards pavs 
for the time to the beginning of 
a succeeding regular quarter, 
front which time he pays half 
yearly, his tenancy commences 

# from that regular quarter day to 
which he paid up. Doe ex 
dem . Johnson v. Holcombe , ip 

3. A notice given on the 26 th of 

September to quit, at the end of 
six calendar months, is good to 
determine a holding, commenc¬ 
ing on the 25th of March. 
Howard v. IV msley. S3 

4. If a notice to quit is directed to 
the tenant by a wrong Christian 
name, and he keeps it, it is a 
waiver of the misdescription, 
and the lessor may recover on 
it, if there was no other tenant 
of tHht name. Doe v. Spillcr. 70 

5. If a tenant *holds under an 

agreement for a lease, which 
specifies the covenants'* to bjs 
inserted in the lease^'with a 
right of entry for a breach of 
them, an ejectment .may be sus¬ 
tained on any breach, though 
no lease has ever been executed. 
Doe ex dem. Oldershaw and 
Alt . v. Breach . 10 ® 

Libel . 

An action will not lie for a libel 
against a Member yf a Court- 
martial, for observing-am the. 
co;iduct of the Prosecutor as 
malicious and injurious to the 
service and making that part of 
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thf sentence acquitting the ofli»- 
cer tried by such Court-martial, 
JettyU v. Sir John Moore. 68 

« 

limitations. 

|t Defendant to a debt, othetw iae 
hotind b> the Statute of Limita¬ 
tions, admits the debt, but 
claims Uj be discharged hv a 
Written instrument, but which 
being leferrtJ to, does not. 
amount to a legal discharge, 
he shall be bound bv the ad¬ 
mission, and the case be there¬ 
in taken out of the Statute. 
Parting ton v. Bute bet . 66 

N 

Negligence. 

If a person employs a tradesman 
to do any woik for him, and in 
the execution of it the trades¬ 
man, or his servants, by*their 
Ijeghgence, csu«e an injury to 
any om, the person employ mg 
is liable to the injury arising 
' fnpin suoh neglect. Sly v. 
jpdgely. 6, 

,7V*s/ Prius . 

Pa r ol evidence is inadmissible to 
shew the day on which a trial 
at ZVoz Prius takes place. 

Thomas v. Ansley and Smith. 80 

Notice to quit. 

1. Tf a ne^ce to quit is directed to 
th* tenant by a wrong Chnsti m 
name, and fee keeps it, it is a 
waiver of the misdescription. 


and the lessor may refcorer on 
it »f there was no other tenant 
of that n*ame. Dxte v. Sfalbrj 70 
9. A notice given ori the 26fh of 
St ptember to quit at the «ad of 
Six calendar months, is good 10 
determine a holding, c om mu ne * 
mg on the 3Sth of March. 

Howard v. Wemsley. Si 

P 

Parish . 

1. When the father of a bastard 
child, upon whom an order of 
filiation had been made, paid 
sevnal sums oil that account to 
the pa mb. and during all that 
time tor u Inch he paid the child 
had been iu the Foundling Hos¬ 
pital, and the parish put to no 
expf nee, he n»ay recover it back. 
tljJg son y. }PiHiatus. 8gt 

9. If parishes are umletl for*paro- 
chial purposes, if an ejectment 
is brought it must be laid in 
the parish where it was really 
situated. Good title ex dem. 

Pimtnt v. Lammtman « 129 

Partner. 

Where three persons undertake to 
act ept bills for a particular con¬ 
cern, and he draws bills on ac¬ 
count of one of them only* and 
not for the particular concern, 
and he accepts in thet name of 
the three, suoh bill cannot he 
reemered hy a lanA fide bolder, 
who leceived t* from the drawer 
against the Other two. Wtl* 
hums v, Thomas Hunter and 
others* 18 

Payment 
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P ay then t. 

. If-a Defendant, being sued, pav# 
the Plaintiff, after the writ fe 
sued out, the money without 
‘discharging the costs, the attor¬ 
ney ropy proceed in the cause 
notwithstanding. loms v. 
Powell. 40 

Pleading. 

Whenever a general issue is plead-* 
ed, though with a tender m the 
pfc*. or with different pleas, 
Defendant having given notice 
of set-off mav give evidence ac¬ 
cordingly. Cou/son v. Jones 50 

Policy of Insurance. 

1. An affidavit of an agent cannot 
be used to prove a Tact again-t 
his principal, where he himself 
can be called; but where the 
principal lias used the affidavit 
of an agent for the purp< sc of 
an application to tiic c ourt, in 
which a particular fact is stated, 
the affidavit of the agent may 
be used as evidence of that fact. 

Johnson v. Ward. 47 

2 . It is sufficient in effecting a 
policy of insurance lor the as¬ 
sured to communicate to the 
underwriter the then state of 
the ship, nor is the with-adding 
from him letters containing *m 
account of former misfortunes, 
which may have happened to 
the ship or crew, such a con¬ 
cealment of circumstances as 

shall avoid the policy. Frte- 

land v. Glwcr. 14 

0. Depositions taken in an action 


, on * policy of insurant of the 
captain, who is pati oyrfter, 
where the loss is imputed .to his 
neglfcct, are not evidence. 

Taylor v. M l Vicar. 27 
4. Where a policy of insurance 
has been effected on the life of 
a debtor, as a security to the 
lender of money, and the lender 
charges the premium to tjtop ac¬ 
count of the debtor, who pays 
them, if the principal is after- 
waids paid, the debtor, or his 
representative, is entitled to the 
policy. Holland v. Smith. H 
j. Under a policy on a ship for a 
given time, while securely moor¬ 
ed m a certain harbour, she is 
wari anted in chans,higher moor¬ 
ing within tiiL same harbour. 

-v, Wcsttnore. 109 

¥ 

Poundage. 

See Sheriff'. 

R 

Replevin. 

1 . In replevin, where a tender is 

pleaded, md a subsequent de¬ 
mand and refusal replied, the 
•'<- mand must b£ made b\. ami 
the rehi.J he to the Defendant, 
if h> made by one sent or autho¬ 
rised bv him, t he evidence docs 
not surpurt the issue. Pimm 
V. G'iVlil. / 92 

2 . In ca-'C against the Sheriff fox 
taking insufficient pledges in 
replevn, in proof of the insuffi¬ 
ciency of the circuwietances of 
them, it t* evidence that they 
were in debt, they being applied 

3 t© 
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to for payromf, had promised 
payment, but did not pay. 
CtwyUtm v. Scboley and Alt. 

Page. 100 

Hoad. 

An indictment for not repairing a 
road must describe a direct road. 
'‘‘Hex v. Great Canfield. 136 

S 

Sailor. 

1 . Where a >- 0 . 110.10 has been im¬ 

pressed, and so would be entitled 
to wages lor the tunc he had 
served under Stat 2 Geo. 2. that 
claim most, ho a ever, depend on 
the completion of the voyage, 
for if the vessel is lo-t, us the 
rest oi the crew thciebv foife.t | 
thi't claim to wage-, the mi- 
pa- ed seaman equally foih.it> 
h'« el mn lor wage- to the time 
of hi« being impii-scd. Di.vk- 
Inj v. Butwcr and JMyd S6 

2, A prom*sc made by the master 

„ of a* vessel of an advance of 

wages to a sailor for extra w ork 
during the vox age is x’oiri 

° Still V. Aleyrick. 128 

( 

Si duct inn. 

if ad.«uoh ter of a person performs I 
all the duties o) j servant, and 
all domest c offices m her la¬ 
ther's house, though she dot c 
tint actually sleep in the house, j 
the lather "max suppoit ati ac¬ 
tion "fH-r anufi crindum am nt. 
JSlunnv. h«ur*it. 3 - 


Set-off'. 

1 . Where parties, having cross 
demands, settle and balance 
their accounts, though part of 
the Plaintiff’s demand was for 
that which no action could be 
suppoiicd, the settlement of the 
accounts shall bind the Defen¬ 
dant, so that he cannot se. up 
that defence to an action for the 
balance. Daivson v. Remnant . 

• ' Page 24 

2 . Wherever a general issue is 

pleaded, though with a fender 
in the plea, or with different 
pleas. Defendant having given 
notice of set off, may «rivc evi¬ 
dence accordingly. Coulson v. 
Jonis. 50 

Sheriff\ 

1 . In case against the Sheriff for 

taking insufficient pledges in re¬ 
plevin, in pi oof of the insufli- 
citnty of thecn cumstance-; it is 
evidence that they xvere in debt, 
hadhecn applied to for payment, 
had promised payment, but did 
not pnv. Cr-wj llrm vs Si'bolty 
and jilt . J 00 

2. The Sheriff is entitled to his 
poundage on an execution le¬ 
vied, though that execution is 
afterwards «et as’.Je for irregu- 
lan’v,, fin Urn v. Amley and 
Swum, Sheulls of London. 11 1 

Ship. 

If goods consigned from abroad 
an delivered to a pei&on, who 
in tact js not the Vonsxgnfee, it 

he 
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he accepts the gohds, he is lia¬ 
ble for the freight. Secgart v. 
Scott, , . 22 

Vide Saildr. 

Street. 

See Negligence. 

Stamp. 

A guarantee by a third person on 
the sale of goods is within the 
exception of the stamp act, and 
need not he stamped. War- 
ring/on and Alt. v. Furber and 
IVarrington. 89 | 

Subpoena duces liccu QJjicie. 

A person in possession of any pa¬ 
per, who is her\ed with a sub¬ 
poena, titters licet/, is hound to 

J iroduce it, whether the paper 1 
>e|ongs to him or not. Amey 
v. Long. 11 ti 

T 

Tcnrlej. 

What is*a legal tender. Holland 
v. Pbilli/s. 46 

Tithes. 

1 . Whenever a general issue is 
pleaded, though with a tender 
in the plea, or with different 
pleas. Defendant having given 
notice ot set-off, may give evi¬ 
dence accordingly. Coulson v. 
.Torres. 50 

2 . Where there is a private road 


throujgh a farm, a parson may 
use it for carrying away his 
tithes, though there is another 
public road equally convenient. 
Cobb, Clerk, v. Selby. 103 

3. Trespass against a Justice of 
the Peace for taking goods 
under warrant, and tenders 
amends,’if the notice of action 
only claims goods to the value 
of the sum tendered, and it is 
admitted, the Defendant must 

. have a verdict. Stringer v. 
Martyr, Esq. 13* 

Trade. 

1. A person carrying on trade as a 

trustee only, for children only, 
is not liable to the penalty of 
the Statute for carrying on a 
trade without sciving an ap¬ 
prenticeship. Meazcanv. Pear- 
s •!. ^ t 

2 . The trade of a coachmaker is 
not within the Stut. 5 Ehz. 

Pride v. Stulls. 131 

Trustee'. 

A person carrying on a trade as a 
trustee for children only, is not 
liable to the penalty of the Sta¬ 
tute for carrying»a trade with¬ 
out serving an apprenticeship. 
Meazcan v. Pearsall. 1 

U 

Usage. 

IT a bill is accepted, the person 
taking the bill does fftinder all 
the terms of acceptance, and 

therefore 
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therefore if made payable at a 
banker's, it must be demanded 
within bawkiwg hours. Parker 
r. Gordon. 41 

V 

Yestnf. 

Where an action is defended by 
an order of Vestry, and the ex- 
pences ordered to be defrayed 
out of the poors’ rates, which 
cannot legally be done ; a pa- 
, rishioner, who only meant to 
submit to pay the rate, and not 
otherwise to contribute, is a 
good witness. Yates v. Laftce. 

132 

W 

Wages. 

1. Where a seaman has been im- I 
pressed, and -so would be enti¬ 
tled to wages for the time he 
had served under Stat. 2 Geo. 2. 
that'claiai must, however, do- | 
petwl on the completion of the 
voyage, for if the vessel is lost,! 
as the rest of the crew thereby 
forfeit their claim to wages, the 
forpressed seaman equally for¬ 
feits his claim for wages up to 
the time of his being impressed. 
JDunkley v. ilukver and Lloyd. 

. 86 

a. A promise made by the master 
of a vessel of an advance of 
-wagerf to a sailor for extra work 
idiMsifip the voyage is void. 

,SlUk v.Meyrkk, 129 


fYqrrdnh 

r. Whefe a person is convicted 
under Stat. Geo. 3. chap, 80» 
and a warrant issued to levy the 
penalty on his goods, the ma¬ 
gistrate may order him verbally 
to be kept in custody* until a 
return is made on the warrant* 
Still v . Walls and Harris. 30 

Wat/. 

Where there is a private road 
through a farm, the parson may 
use it for carrying away his 
tithes, though there is another 
public road equaliv convenient. 

Cobb, Clerk, v.' Selby. 103 

Witness . 

1. In an action by an executor or 

administrator for a debt due to 
the intestate, a creditor of the 
intestate is a good witness to 
prove it. Paul/, administrator 
of Sutton, v. Brou n. 34 

2 , The broker who makes the dis¬ 
tress is not an admissible wit¬ 
ness for the Defendant, unless 
released. Field v. itf itchcll. 74* 

8 . Where, by rule of Court, a 
witness about to go abroad, is 
permitted to be "examined on 
interrogatories, they may be 
given in evidence if the witness 
nas sailt d on the voyage, though 
he may have put bacle into port 
from bad weather. Fovsick v. 
slgnd. 9 ® 

4 , The conviction of a person be¬ 
fore a Justice of the Peace for 
obstructing officers,, in which 

the 
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the evidence given is set out, 
cannot be given in evidence to 
contradict what is sworn to by 
a witness at the trial as to what 
he swore before the Justices. 

The King v. Howe. J 21 
5. If an instrument comet out of 
the possession of the adverse 
party in consequence of a no¬ 
tice jo produce it, if it has been 
executed in the presence of a 
subscribing witness, he must 


be called to prove the execution 
of i t. John ion v. Lcwellin . 101 
6. Where an action is defended 
by an order of Vestry, and the 
expcnc.es ordered to be defrayed 
out of the poors’ rates, which 
cannot legally be done ; a pa¬ 
rishioner, who only meant to 
submit to pay the rate, and not 
otherwise to contribute, is a 
good witness, Yates v, Lance. 

139 
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